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P R O C E E D I N G S1

9:45 a.m.2

CHAIRPERSON GRIFFIS: Good morning, ladies and3

gentlemen. This hearing will please come to order.4

This is the 16th of April, 2002, public hearing of5

the Board of Zoning Adjustment, the District of Columbia.6

I won't verify if everyone got their taxes in7

yesterday. So we can continue on with that.8

My name is Jeff Griffis. I am the Chairperson.9

Joining me today is Ms. Anne Renshaw, the Vice Chair, and Mr.10

Curtis Etherly, on my right. We have other members that will be11

joining us through the duration of the day, but that is who we12

are right now.13

Copies of today's hearing agenda are available to14

you. They are at the table located at the door that you did15

enter into. Please be aware that these proceedings are being16

recorded. So we must ask that you refrain from any disruptive17

noises or actions in the hearing room, and when presenting to the18

Board, when you come up to the table, you will need to speak into19

the microphone; otherwise, you will not be on the record.20

All persons planning to testify, either in favor or21

in opposition, are to fill out two witness cards. These witness22

cards are on the table in front of us and also on the table where23

you came in the door. As you fill out two of those and come24

forward to speak to the Board, I need you to give them to the25
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recorder, who is sitting to my right at the desk.1

Order of procedure for special exceptions and2

variances will be: first, a statement and witnesses of the3

applicant. Second will be government reports, including Office4

of Planning and Department of Public Works, et cetera. Third5

will be the reports from the Advisory Neighborhood Commission.6

Fourth will be parties or persons in support. Fifth will be7

parties or persons in opposition. And, sixth, finally, we will8

have closing remarks by the applicant.9

Cross examination of witnesses is permitted by the10

applicant or parties. The ANC in which the property is located11

is automatically a party in the case. The record will be closed12

at the conclusion of each case, except for any materials13

specifically requested by the Board. The Board and the staff14

will specify at the end of the hearing exactly what is expected15

and, of course, the dates within which we would like those16

submitted. After the record is closed, no other information will17

be accepted by the Board.18

The Sunshine Act requires that the public hearing19

on each case be held in the open before the public. The Board20

may, consistent with the rules and procedures of the Sunshine21

Act, enter Executive Session during or after the public hearing22

on a case for purposes of reviewing the record and deliberating23

on the case.24

The decision of the Board in these contested cases25
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must be based exclusively on the public record. Therefore, to1

avoid any appearance to the contrary, we request that persons2

present not engage the Board members in conversation.3

I would ask at this time that we turn off all cell4

phones and beepers, so that we don't disrupt the proceedings, and5

we will consider any preliminary matters at this time.6

Preliminary matters are those, of course, which relate to the7

case and whether it should be or will be heard today, such as8

requests for postponement, continuance, or withdrawal, or whether9

proper and adequate notice of the hearing has been given. If you10

are not prepared to go forward with the case today or if you11

believe the Board should not proceed, now is the time to raise12

such a matter.13

As a quick clarification, I'll go to staff to see14

if we have any preliminary matters. We have a continuation of a15

case this morning, which we will, hopefully, wrap up, which we16

will wrap up, hopefully, in a timely manner, and then we will17

call the other case for the morning.18

But let me turn to staff to see if we have any19

preliminary matters in the first or any of the cases this20

morning.21

MS. BAILEY: Mr. Chairman, staff doesn't have any22

preliminary matters.23

CHAIRPERSON GRIFFIS: Good. Does anyone here today24

have any preliminary matters to bring up at this point?25
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(No response.)1

If not, we can call our first case of the morning.2

MS. BAILEY: Application No. 16810 of Lori3

Trautwine, pursuant to 11 DCMR 3103.2, for a variance from the4

minimum lot dimension requirements under Section 401, lot5

occupancy requirements under Section 403, side yard requirements6

under Section 405, court requirements under Section 406, rear7

yard requirements under Section 404, and the nonconforming8

structure requirements under Subsection 2001.3, to allow an9

addition to a single-family dwelling in an R-3 District at10

premises 1324 27th Street, N.W., Square 1236, Lot 818.11

Mr. Chairman, this case was previously called12

several times. This is the fifth hearing on this case, and all13

of the witnesses were previously sworn in. So there's no need to14

do that again.15

CHAIRPERSON GRIFFIS: Good. Thank you very much,16

Ms. Bailey.17

I would introduce the staff. Of course, Ms.18

Bailey, who has just announced the case; Mr. Hart, who's with us,19

and also Ms. Pruitt, and the Corporation is on my left, Ms. Marie20

Sansone.21

Mr. Gell, you are at the table. Is there something22

you wanted to bring up?23

MR. GELL: I was just here waiting for the Board to24

start the proceedings and tell me where you want to go at this25
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point. I mean, we could produce some additional photographs, but1

I think we had rested our case, and I'm not sure if that would be2

appropriate and I know that you're pressed for time. So we can3

hold back on those, unless the Board wants them.4

CHAIRPERSON GRIFFIS: Always a difficult decision5

to see if we want them without knowing what they are. However, I6

would suggest that if they are, in fact -- well, I don't know how7

we would introduce them. What are they showing?8

MR. GELL: It shows light on the back of the9

houses.10

CHAIRPERSON GRIFFIS: Light on the back of the11

houses?12

MR. GELL: Yes, how the sun shines on the houses,13

and there's plenty of sunlight back there, actually, on both of14

the houses --15

CHAIRPERSON GRIFFIS: How are they different than16

what was presented in testimony? Are they more current?17

MR. GELL: They're more current, but, frankly, I18

don't want this to be an occasion for an appeal.19

CHAIRPERSON GRIFFIS: Right.20

MR. GELL: So I'm very concerned about that, and21

I'm certainly willing simply not to bother the Board with them,22

if that --23

CHAIRPERSON GRIFFIS: Well, let me just make a24

quick statement, and then I'm going to ask Board members to weigh25
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in on this. But I would suggest, having noted on several1

occasions one of the parties of not being clear or being2

surprised by information, that I would suggest that we not have3

new testimony introduced at this point, and that we rely on the4

light studies, informal light studies, that are already in the5

record with the photographs that are there. But if others have6

opinions on that, I would be happy to hear them.7

MEMBER ETHERLY: I'm in agreement, Mr. Chairman.8

CHAIRPERSON GRIFFIS: Okay, in which case what I9

would like to do is -- Mr. Gell, you did rest. I would have the10

other parties that will now put on their cases, and you guys,11

frankly, can decide, Mr. Giese and Mr. Johnson, who wants to12

proceed first.13

When last we met, you had indicated that you may14

not -- actually, what I'll have you do is just give me an15

indication of time required, just so we can keep track of our16

schedule this morning.17

MR. JOHNSON: Thank you, Mr. Chair. For the record18

again, Vernon Johnson, for Dr. and Mrs. Joiner. Dr. Joiner is19

going to testify, and I would expect that to take 15 or 2020

minutes, exclusive of any cross examination. That will be our21

case, and then Mr. Giese I think will also testify in his case.22

CHAIRPERSON GRIFFIS: Okay. Mr. Giese can speak to23

his timing when he comes up.24

Thank you, Mr. Johnson, and please proceed.25
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DR. JOINER: Good morning.1

CHAIRPERSON GRIFFIS: Good morning.2

DR. JOINER: My name is Gordon Joiner, and I live3

at 2704 Dumbarton Avenue, N.W. My wife, Ariste V. Joiner, and I4

have lived in our home for nearly 40 years. Our son, Peter Scott5

Joiner, grew up in the home.6

Our house backs directly onto the rear yard of the7

applicant's property at 1324 27th Street. Thus, our property is8

right next to the Trautwine property.9

We thank you for the opportunity to present our10

concerns regarding the project, which involves a radical11

reconstruction, renovation, and excavation that would12

dramatically affect our use and enjoyment of our property and our13

property values. We, therefore, oppose this application.14

I would like to submit a complete statement for the15

record in this matter. With the Board's permission, I will hand16

up the statement, and in the interest of time, give you a summary17

of the reasons why we oppose the project.18

First, the project would take place literally in19

our backyard. The impact upon is obvious.20

Secondly, the applicant cannot meet the criteria21

for approval of the five variances that she is seeking. To gain22

approval of these variances, Ms. Trautwine has to show that her23

property is unique. In fact, her property is not unique. There24

are some six other lots and homes on the same street that are25
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almost exactly the same. Also, given the impact that the1

addition would have on our property, these variances cannot be2

approved.3

Thirdly, because of the impact upon our property,4

Ms. Trautwine could not obtain any special exceptions to the5

extent that she is requesting any.6

Let me discuss the impact this would have on our7

property. The proposed extension would block light and air to8

our property because of its height, length, and proximity. I9

have a few photographs which may help to give you a better10

perception of how intrusive this addition would be.11

CHAIRPERSON GRIFFIS: Actually, it is probably best12

if we move that, just angle it out a little bit. Good.13

DR. JOINER: If you are sitting on our patio, you14

have this view of the rear of the present Trautwine house.15

Taking a slightly different angle, you see the back of that house16

and the extension of the Giese property. This is that same view17

viewed from our second-story window of our house.18

The distance from the Giese extension to our19

property line happens to correspond to the distance between the20

front of this dais and the front row of seats here.21

CHAIRPERSON GRIFFIS: Did you mention that this22

morning?23

DR. JOINER: But, yes, that's 11 feet from there to24

here, assuming that nobody has wiggled too much.25
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CHAIRPERSON GRIFFIS: Exactly.1

(Laughter.)2

DR. JOINER: Now with the addition that is3

proposed, we come down to a point that is some 24 inches from the4

podium here, and you are facing then a structure that rises some5

18-plus feet, almost 19 feet, in height, very close to our6

property line, set back only 2 feet.7

Also, Mr. Zapatka has shown some photographs8

previously that allege that the addition would not block sunlight9

from our patio. This is a shot -- maybe Ms. Sansone cannot see10

that -- but this is a shot taken from above, from our upper-story11

window of our house. This is our patio. This was taken about12

one o'clock. As you can see, the floor of the patio is covered13

with sunlight.14

The adjacent house at 2702 Dumbarton, which abuts15

the present Trautwine property -- imagine that it is up here --16

is cast almost totally in shadow because of the existing17

Trautwine property. If the extension is permitted to go forward,18

then it would have the same effect on our patio.19

CHAIRPERSON GRIFFIS: Do you know what time of day20

this was?21

DR. JOINER: This was about one o'clock.22

CHAIRPERSON GRIFFIS: And what month?23

DR. JOINER: March 28th.24

CHAIRPERSON GRIFFIS: Okay, March 28th, 1:00 p.m.25
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Okay.1

DR. JOINER: The proposed extension would, of2

course, compromise our privacy of use and enjoyment. We have3

been through five or six different versions of this project, and4

the one being proposed now would put a two-story wall right next5

to our property line. It would tower over our property and wall6

us in. Our use and enjoyment of our property will suffer7

greatly.8

The addition is not at all similar to the tree that9

used to be in the backyard of 1324 27th Street, which did not10

have the density of a wall and which shed its leaves in fall,11

giving a certain amount of airiness. This is a huge wall12

creating a continual claustrophobic and confined condition.13

Further, the renovation and addition is not14

consistent with the historic character of the neighborhood, the15

other homes on 27th Street, or other homes in the neighborhood.16

There's no way that the effects of such a substantial project can17

be confined to the Trautwine property itself. Even without the18

underground basement, which appeared in a previous version, there19

will be construction and excavation right up to our property20

line. We see no way that the construction itself can be21

performed without the contractors entering onto our property to22

do it.23

Also, our rear patio wall will be compromised, even24

if there is just minor excavation for grading or to place the25
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footings for the addition. There's no way that in 2 feet or less1

of space the contractors could build a two-story, 10-foot 3-inch2

long addition almost 19 feet high.3

I don't want to repeat everything that's in the4

statement I've handed out and in the statement of opposition that5

our counsel filed, but I do want to state a few additional6

concerns.7

Ms. Trautwine has been trying now for about nine8

months to obtain approval for some sort of extensive renovation9

and construction. Throughout this period we have not been given10

notice of various hearings or applications.11

ANC-2E has now considered at least four separate12

plans. These plans have been changing constantly, which has been13

a source of great frustration for us.14

For the first plan that was considered, ANC-2E15

conducted a side visit to our property, and then they ruled on16

September 4th, by a unanimous 8-to-nothing vote, to oppose the17

proposal and any requested zoning variances.18

Most recently, ANC-2E voted to oppose the present19

plan and the requested zoning variances because of the impact on20

our property. That opposition is entitled, "The Great Weight,"21

which is another reason why zoning variances cannot be granted.22

In addition, the zoning criteria do not allow23

approval where the plan would have a substantial adverse effect24

upon the use or enjoyment of our property. This plan would25
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unduly affect the light and air available. It would unduly1

compromise the privacy of use and enjoyment of our property, and2

it would substantially visually intrude upon the character,3

scale, and pattern of houses in the neighborhood.4

We presently have a patio in the rear with a small5

garden. We use the patio frequently and have done so for many6

years. This plan would enclose us in a court instead of an open-7

air patio. The use, enjoyment, and privacy of our property would8

be changed dramatically.9

Furthermore, the actual construction of the10

proposed addition would cause a prolonged disruption of our daily11

lives. The Trautwine property allows access only at the front.12

There's no rear alley behind the property, as we demonstrated to13

the Office of Planning representative during his recent visit.14

All construction would have to be channeled through15

the front of the house on 27th Street, and there would be no way16

to confine a project of this size and scope to the Trautwine17

property itself. Again, this was one reason why the OZB rejected18

one of the prior proposals submitted.19

As I said, we have lived in our home for almost 4020

years. We don't want to see the character, the use of our21

property, and its value undermined in this manner. We,22

therefore, respectfully ask that this application be denied. We23

thank you again for this opportunity, and I would be glad to24

answer any specific questions you may have.25
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CHAIRPERSON GRIFFIS: Thank you very much, Mr.1

Joiner.2

Board members, any questions?3

MEMBER ETHERLY: Dr. Joiner, very briefly, with4

respect to the photograph that you currently have upon the easel5

there, could you just once again orient myself and my colleagues6

with regard to --7

DR. JOINER: Yes.8

MEMBER ETHERLY: -- the location of the Trautwine9

property?10

DR. JOINER: The Trautwine property is up here.11

MEMBER ETHERLY: Okay.12

DR. JOINER: You have to imagine it, but the13

Trautwine property, well, it extends up to about this point,14

along this line here, up to about this point, and that is what is15

casting the shadow here.16

MEMBER ETHERLY: Okay.17

DR. JOINER: And you can clearly see that the18

shadow is from that, not from our dividing fence here, because19

you do have a little bit of sunlight creeping through.20

MEMBER ETHERLY: Okay, and the proposed addition21

would then continue above where the --22

DR. JOINER: Correct.23

MEMBER ETHERLY: -- second half of the picture cuts24

off the --25
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DR. JOINER: Exactly. It would extend along --1

this is the back of my patio here.2

MEMBER ETHERLY: Okay.3

DR. JOINER: The Trautwine extension would come4

along here some 10 feet 3 inches and cast a similar sort of5

shadow over our patio.6

MEMBER ETHERLY: Okay. All right, thank you.7

Thank you, Dr. Joiner. Thank you, Mr. Chairman.8

CHAIRPERSON GRIFFIS: Thank you.9

VICE CHAIRPERSON RENSHAW: Dr. Joiner, the 10-feet10

extension or the 11-feet extension would come to about what point11

in the picture, about where the table is?12

DR. JOINER: No, it would come well past that. It13

would come -- well, this is about -- I haven't mentioned it, but14

it's about --15

CHAIRPERSON GRIFFIS: I don't think you're getting16

on the record. If you wouldn't mind taking the microphone?17

DR. JOINER: Oh, sorry. This total width is around18

14 feet, and the last part of it is not shown here. So,19

basically, the Trautwine extension would come about to the corner20

of this picture, in other words, where this picture leaves off.21

VICE CHAIRPERSON RENSHAW: Were you in your home22

when Mr. Giese's property was extended? But I believe Mr. Giese23

testified that you did not have the property. You bought the24

property when it had the extension on it? Am I correct?25
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MR. GIESE: The property, I don't know the exact1

date. I think it was in 1944, which predated the Joiners2

anyway --3

VICE CHAIRPERSON RENSHAW: Okay, that's all I4

wanted to know. Thanks.5

CHAIRPERSON GRIFFIS: Any other questions?6

(No response.)7

Thank you very much.8

Mr. Johnson?9

MR. JOHNSON: Mr. Chairman, just for purposes of10

clarifying for the record, the first set of photographs that you11

saw, copies of those have been submitted in the record as an12

attachment, Exhibit B to my letter of February 19th. I have a13

smaller version in a 8x10 of the second photograph that I would14

like to hand up.15

CHAIRPERSON GRIFFIS: Yes, good. Thank you.16

MR. JOHNSON: And then I guess Dr. Joiner is open17

for cross examination by the other parties.18

CHAIRPERSON GRIFFIS: Yes, right.19

Mr. Gell, did you have any cross examination?20

MR. GELL: Thank you, Mr. Chairman.21

CROSS EXAMINATION BY MR. GELL22

BY MR. GELL:23

Q Dr. Joiner, is there a house on the west of your24

house that extends further into the rear yard than yours does?25
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A The house adjacent to mine at 2706 ends, the back1

is in line with the back of my house.2

Q Is there a house further to the west that extends3

several feet into the rear yard?4

A Farther west at 2708 does extend somewhat farther,5

yes.6

Q And do you find that you have a shadow many times7

from that house that's on your west, on the west side, that8

covers your rear yard?9

A Generally speaking, no. The only time that that10

would have an effect would be in the late afternoon when the sun11

is extremely far to the west, because that extension, of course,12

is on the western side of my house.13

Q Do you have any information that would reasonably14

lead you to conclude that your house or rear yard has serious15

structural defects or are in danger of collapsing?16

A Are you referring to my rear patio wall?17

Q Any portion of your property, the rear patio wall,18

the rear patio, or your house.19

A The rear patio wall consists of a brick structure20

up to a certain height, which is about 2 feet from ground level,21

but it's a single brick width structure, and it is surmounted by22

the -- it doesn't show in this picture, but it's surmounted by a23

stockade fence on top of that.24

By virtue of the fact that it is a wall that has a25
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thickness of only the width of a brick, any excavation up to that1

point which would be necessary at least for the grading, if not2

the actual construction of the Trautwine extension, would3

jeopardize it, yes.4

Q Would that be jeopardized as well by the5

reconstruction or the replacement, if necessary, of the rear,6

current rear wall and sidewall of the Trautwine property?7

A It's hard to say. It depends on how deftly workmen8

can maneuver in a 2-foot width space.9

MR. GELL: All right, I have no further questions.10

CHAIRPERSON GRIFFIS: Thank you.11

Mr. Giese, did you have any cross?12

MR. GIESE: I don't.13

CHAIRPERSON GRIFFIS: No cross? Okay. Thank you14

very much, and thank you again, Dr. Joiner.15

Good morning, sir, and you were anticipating how16

much time?17

MR. GIESE: My name is Bob Giese. I'm representing18

Mrs. Giese, who owns the property to the south of the applicant.19

I would think 20 minutes.20

CHAIRPERSON GRIFFIS: Good. Thank you.21

MR. GIESE: Sound all right?22

CHAIRPERSON GRIFFIS: And you're welcome to jump23

right in.24

MR. GIESE: All right. Before I get into the meat25
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of this, let me start out, first of all, that there has been a1

lot made here of the applicant being caught between a rock and a2

hard place on this, that the property is damaged goods and would3

not be able to be sold, and then, on the other hand, she can't4

fix it up, do that. I'm sorry she's not here, but I would like5

to make an offer, make it through her lawyer here, that I would6

be willing to pay the applicant the same amount that she paid for7

the property, $240,000, and under normally-accepted terms and8

conditions for purchase and sale of property in the District with9

two exceptions.10

Those exceptions would be that there would be no11

financing contingency. It would be a cash deal. And then also12

the property would be taken as is. I have a copy of a check here13

for the record in making that offer, and the offer would be good14

until close of business tomorrow, Wednesday. If the applicant15

would like to take me up on that, she should fax me something16

taking me up on that to my office prior to close of business17

tomorrow.18

CHAIRPERSON GRIFFIS: Were you rolling in any of19

the legal costs for going through this process or was that not20

indicated? Just because you brought up a lot of specifics here,21

I thought we'd flesh it all out.22

MR. GIESE: If we want to flesh that out --23

CHAIRPERSON GRIFFIS: Actually, I don't, but --24

MR. GIESE: Well, you asked the question.25
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(Laughter.)1

You want to go, if you want to open the door,2

frankly, for Mr. Zapatka's cost, if he were my planner and he3

were running around this place long before I bought it and hadn't4

warned me about the walls in here and mentioned them --5

CHAIRPERSON GRIFFIS: I think I know where you're6

going with that, and you don't need to bring that out.7

MR. GIESE: -- then I don't think I would be8

interested in paying him.9

CHAIRPERSON GRIFFIS: Okay, but I think the bottom10

line and the substance of it is you're, clearly in making some11

bridge to remedy this situation, you have ponied up cash. So we12

can move on from there. I think that would obviously be13

delivered by the attorney who is representing Ms. Trautwine.14

MR. GIESE: Let me start with some background on15

the house. It was originally purchased by my parents in the16

forties. They lived in the house for several years. It was17

owned by my mother since 1956, when my father died. It's the18

same as the house next door, as the Trautwine house, except it19

does have the wood structure on the back that was there when they20

purchased the house.21

The house has been rented off and on for almost 5022

years, but interspersed with family use. I have lived there. My23

brother's lived there; my sister's lived there over the years.24

The home is important to us as really two25
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functions. One is it was a bridge to my father. It was a place1

that he was very fond of that we have held onto and intend to2

keep hanging onto, and then also we look forward to this next3

generation, of my children and my brother's children and my4

sister's children living in this house also during their5

transition periods in their life coming up.6

Moving forward, I think I want to say something7

about the application that has gone on in this. It seems to me8

the one central problem with this whole process is that we have9

never had a complete application. If a complete application had10

been filed in this, we probably would, instead of being here on11

our fifth hearing, we probably would be here -- we would have12

only had one hearing on this.13

And the most glaring absence from that application14

has been the designation boundaries, as required by the BZA II.15

I think that most issues would not have arisen or been moot if a16

survey had been done, and I think it's important to go through17

exactly what occurred with that and how that arose.18

The original project that was proposed by the19

applicants was an 11-foot 6-inch project, and we looked at that20

and thought it was a little odd because the width of the property21

is 10 foot 9. So the obvious question was asked, how do you plan22

on doing this? Who's property are you going to go on in the23

extra nine inches? Are you going on my property? Are you going24

on Dr. Joiner's property? Where will this be?25
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In response to that, what the applicant did, which1

I thought was unusual, is simply drew back 9 inches from the2

south and said, "Now it's a 10-foot 9 project. We're not going3

to build on anybody's property."4

The problem with this, though, is they never gave5

us the line of where they are going to build. We don't know6

where these property lines are. We don't know, and they have, in7

the testimony over and over again, they have not committed to8

where this south line will be.9

I think what's been overlooked here is the10

importance of where that south line should occur. Let me give11

you a photograph that we can look at here.12

The issue has moved from a "Who's building -- where13

are you building this project?" to a placement issue. I'm14

confident that they will not build on somebody else's property,15

that they'll perform a survey for those purposes. But the16

question is, where will the line be?17

Now excuse this photograph. I know this looks a18

little like modern art and it's hard to figure out. I know when19

I looked at it yesterday after having taken it, I had to turn20

around a few times. It's a vertical picture, and if you look at21

the top, you have the gray portion at the top of the picture, as22

I have it here. If you look to the side of that fence there,23

that's the fence that runs between the properties.24

Pardon the picture. This is the only picture I25
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could take without stepping into their property to do this.1

On the left is an old cabinet that they've left out2

there for months and months, but the most important part of this3

is you'll notice about two-thirds of the way down to the right4

the green portion there. What that is is that's the foundation5

of 1322, the house next door. As you see, that foundation6

extends out I don't know how many inches, 5, 6, 8, 9. I have no7

idea. I haven't measured it over there. I haven't been invited8

to measure that over there, but it extends outside of that9

foundation.10

So when you're talking about placement of where the11

wall is going to go, if the wall is going to be 9 inches out,12

which is what I have been forced to focus on because that's13

what's been presented, that presents one set of issues, and for14

all I know, it could be on top of this foundation. I think15

what's very clear is if that wall is moved over and it's 316

inches out, it's on top of that foundation there.17

The question is, how can you determine harm and18

figure harm out, or how can I argue harm, without knowing where19

the line is? Mr. Gell threw in some oddball language that I20

would be presumed to know where my line is. It's his burden of21

proof, and, frankly, we haven't had any trouble with our property22

lines in all these years. I have no idea.23

The second aspect of this is, outside of the24

determination of harm, is how this is just going to present more25
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issues. If for some reason the applicant cannot build to her1

property line, if there's space left between her property line2

and the building, what we have done here is we have created a new3

court of some type. That court is not a part of this variance,4

is not in there.5

With the lack of a survey, which they haven't6

produced, has just exacerbated all these questions. The excuses7

we have heard on that, the first excuse we heard was there wasn't8

time. We found out there's plenty of time. So time sort of went9

out the window.10

The next excuse was expense. I think that's gone11

out the window because we know in going through this hearing12

process the cost of having Mr. Gell down here, the cost of Mr.13

Johnson, the cost of you all appearing here, the cost of me14

appearing here, all this that it has taken up, I think that's out15

the window.16

The third excuse was the grandest of all in an17

adversarial process, is that hopefully what we're doing is18

seeking the truth here and the best information possible, is that19

if a survey were presented, someone might contest it. That's20

just balderdash.21

The other item I want to touch on is why this22

hasn't been settled, and I think the Chairman has said this over23

and over again: that this is a small item. What I found is this24

is very similar to the old saw that deals with surgery: The only25
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minor surgery is somebody else's surgery. What I have learned is1

the only minor property dispute is somebody else's property2

dispute.3

There are really three reasons why this hasn't4

sold. The first one is that the person that I dealt with on this5

project exclusively for December, January, and most of February,6

who misrepresented himself to me and to this Board as an owner of7

this property, had taken off and was no longer a part of that.8

It put a dent in it in losing that line of communication, and,9

frankly, the misrepresentation concerned me.10

The second item, and most importantly, is the11

nonresponsiveness of the applicants. Any question I've asked, I12

haven't gotten any response at all. It's all hot air. I ask,13

"How are you going to take care of this foundation?" "Yeah,14

we'll take care of that. Don't worry. We have nice construction15

people." That's not good enough.16

"Where are you going to place the project?", the17

granddaddy of all these. "Oh, we don't know. We'll tell you18

that later. We'll get a survey done later on this."19

"How are you going to protect this back wall of the20

house at 1322 when you take back the side wall?" "Oh, you don't21

have to worry about that. We'll take care of all these things."22

The essence of this was that the settlement letter23

that Mr. Gell had sent to me, which I'm sorry he felt the need to24

raise and to mischaracterize in front of you, which I submitted25
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the other day here, which to me, anyway, is very similar to the1

big boxes I'm sure that all of us receive over Christmas that we2

gleefully open and they turn out to be full of stale popcorn, and3

that's what this is. There's nothing in that letter at all that4

moves the ball forward on this. He simply says the same items:5

"We'll get a survey later. We'll get you a letter from somebody6

maybe in the future at some time. We take responsibility."7

Of course, he takes responsibility for it. They8

have responsibility under the law for their actions. It's all9

frosting and no cake. Nothing there at all.10

The third item is that they're confident of getting11

relief from you all, so they haven't felt the necessity to come12

and work this out with their neighbors. It seems to me that if13

the applicant wishes to come in here, and if she is granted this14

relief, it is very, very valuable to her, that if she wishes to15

have that relief, you've heard Dr. Joiner and harmed his16

property; you'll hear more from me on my harms. It is up to her17

to come in and work that out with her neighbors, and she has not18

done that.19

To the tests, the application does not meet any,20

let alone all, of the tests for variance here. Let's get this21

straight right from the beginning. This is not about a person22

who naively purchased a house and found out later that she might23

need to come to see you all to sort out what to do with this24

house. This was house was bought knowing full well that the25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

32

addition of the type she was seeking, her aggressive plans would1

require extraordinary zoning relief and probably a variance.2

I think we went through this the other night. The3

house was closed on July 17th. I gave you the material there,4

that Mr. Zapatka submitted an application to the old Georgetown5

Board of plans where he checked on the box requiring a variance6

on there, and this was submitted June 13th, way prior to the7

purchase of the property. I think it should be clear that, if8

there are any hardships here, they have been self-imposed.9

Everybody has gone into this with eyes wide open. Once again, I10

emphasize that the burden of proof rests on the applicant here11

and nowhere else.12

On the uniqueness argument, Mr. Gell I believe13

makes two points here. The first is, because the house and lot14

are small, this is unique. He offers no supporting material on15

that at all. There's nothing to that. He makes the bold16

statement.17

Georgetown is full of small houses on small lots.18

He shows me no evidence why this is any different. He throws19

some items out, that the Dumbarton houses are taller, that there20

is a side yard here, but none of those are of any validity.21

Secondarily, he argues that it's unique because the22

rear wall must be replaced, and I underline "must"; that's his23

language, not repaired, that it must be replaced. There is no24

evidence that the rear wall must be replaced. I take you to the25
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structural engineer letter that was submitted that says that1

there, and I emphasize, "may" have to be rebuilt, but infers2

repair here on this, and possibly repair. We know there are many3

small houses in Georgetown on small lots that have brick walls4

that require repair.5

As to Mr. McGettigan's report, as he said in his6

testimony the other night, his report centered on the size of the7

lot as the unique characteristic. Unfortunately, his conclusions8

were based on a 1 percent impact rate, which I think, as we all9

recognized, was faulty and based on incorrect data and10

assumptions.11

Mr. McGettigan did not know how many nonconforming12

-- he knew there were 1,900 lots in the Georgetown area, but he13

had no idea how many nonconforming lots there were, and how this14

fit into the nonconforming lots. He didn't know how many -- his15

graph representation of how many houses were represented in that16

graph, how this all related. On this basis, I think that his17

testimony needs to be rejected. It was all faulty.18

What we can deduce from this, though, is that it19

certainly isn't 1 percent, and that if you go this route, you're20

affecting several percentage points of the houses there.21

Also, it should be emphasized that when you look at22

the lots along here, you look at 2702 Dumbarton, 2704, or 270623

Dumbarton, 1326 27th Street, 1324 27th Street, 1322, 1316, all24

are below 600 square feet. So I think we're hard-pressed on the25
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uniqueness argument; it just hasn't made the grade. It's not1

there.2

On a practical difficulty, the case law that I read3

boils this test down to the question of, for an area variance,4

of, will there be an undue burden by application of the zoning5

laws on the applicant? The answer to that clearly is no.6

The applicant here has several different options7

she can take. She can sell the property as is now for what she8

paid for it. The value variance, the applicant has the option of9

living in a very desirable one-bedroom house in the east village10

of Georgetown worth nearly $400,000. If that's an undue burden,11

then there are many who will willingly line up to get in on that12

burden.13

Mr. Gell and Mr. McGettigan both argue that14

rehabilitating the house requires such a significant investment15

that it can only be justified by the addition of more space. On16

Mr. McGettigan, first -- I think you remember the testimony the17

other night -- his analysis here is faulty once again. He could18

not point to any indication of what that cost might be. He19

simply said, "I think it's in the record." It is nowhere in the20

record. There's nothing in the record. It is devoid of what the21

cost might be to rehabilitate this house as it is now.22

Mr. Gell makes that bold statement. As I say,23

there is nothing in the record that goes to that. He further24

relies on the mortgage banking letter which is really typical of25
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any mortgage banking letter, the noncommitment commitment letter1

that, if you give me an appraisal that fits, I'll loan you the2

money. There is no indication that Mr. Jeffreys is some kind of3

expert in Georgetown.4

We have seen thrown in here some exorbitant price5

for replacement of the walls. As I have stated, there is nothing6

in here that says the walls must be replaced. There is no7

indication of what that price is based on or anything else. It8

was so transparent in having a second letter turned out really to9

throw this figure in for no purpose.10

We have no indication of what the appraisal might11

be of the property at this point from the applicants. The only12

evidence we have is all to the contrary to the Gell-McGettigan13

theory.14

If I can give you a few more photographs and a15

couple of other items here, the picture you're looking at is a16

picture of 1316 27th Street. It's this house right here, three17

doors down.18

CHAIRPERSON GRIFFIS: Pointing to the model.19

MR. GIESE: Pointing to the model, it is three20

doors down. That's this house.21

It is the same house as the Trautwine house as it22

exists now, 560 square feet or interior space, the same lot23

without any addition, except redone a few years ago. The24

assessed value on that, which you see also in your hand there, by25
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the D.C. Government is $364,000. According to the District's CFO1

in a presentation he made at the ANC meeting when this project2

was considered a few weeks ago, the District is not at full3

market on these assessment. They're at 93 percent at this point.4

So the District views the market value of this house at5

$391,000. Applicant paid $240,000 for her house.6

It was raised the other evening that these7

assessments are terribly controversial, and we shouldn't take8

them into account. I would agree that the assessments are9

controversial. There's no doubt about that. The reason for the10

controversy is the rise in the taxes that people are paying.11

It's not in the value of the house that's there. People are12

pleased to see that their houses are worth so much.13

That's why I gave you here this editorial from The14

Georgetowner, which the last line I think says it all on that15

issue: "It's good to know the property values in Georgetown have16

risen so sharply, and that with the Council's help, Georgetown17

homeowners will be able to plan the consequences of their good18

fortune." And what they are referring to in that is the 2519

percent cap the Council is talking about putting on the tax rise20

on that.21

Mr. Gell tries to, and certainly this is the22

comparable that you would look toward in figuring out whether you23

were going to loan somebody money to fix up this house. As you24

can see, there is plenty of room in there on the exact25
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comparable.1

Mr. Gell discusses the assessment on the2

applicant's house and how the applicant has taken exception to3

her assessment there. That really isn't any validity. We're not4

talking about what the assessed value is of her house in its5

condition. What we're really talking about here is, what would6

the value be if she fixed it up? And we have that comparable7

right here three doors down.8

Both Mr. Gell and Mr. McGettigan mentioned that the9

house is in an Historic District. It should be noted that the10

applicant knew she was going into an Historic District when she11

bought into the home. She was in there with her eyes wide open.12

She has viable alternatives. There is no reason to turn to an13

Historic District-type analysis.14

The small size of the lot and the house does not15

make relief imperative. Many are enjoying this very desirable16

lifestyle in the east village. Look at the prices and the size17

of the houses. I promise you the woman who is here in 1316 is18

very happy.19

The character of the neighborhood -- finally, on20

this issue Mr. McGettigan makes a unique argument at the end of21

this section on practical difficulty. The argument goes as such:22

that this really should be treated like a special exception.23

And this is faulty again. What he says is, if the applicant24

could gain a special exception -- that the applicant couldn't go25
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for the special exception because the ANC wouldn't approve it.1

Basically, what he is saying is that, for some reason, that2

should take us into practical difficulty.3

If the applicant could gain a special exception,4

they would go for it. Is there any doubt in anybody's mind here?5

Simply because they move from one unobtainable remedy to another6

is no reason to water down this test.7

On the harm issue, as has been mentioned over and8

over again here, and I'm sure you all are well aware, the ANC9

rejected this project on the basis of harm, not just on the basis10

of Dr. Joiner's property, but on the basis of my property also.11

I testified at that hearing. I ran through the harms for them.12

They came to the conclusion that the harm was there and rejected13

this.14

Mr. McGettigan states that there are no air or15

light issues because the property abuts an alley. Once again,16

his reasoning is faulty. As the testimony pointed out, there is17

alley, and if there is one at all, there's a 3-foot alley.18

I don't know if you recollect the picture that I19

showed you the other night that shows what the back of this20

looks. If you look out of the bathroom, which is on our second21

floor, you look out at that fence. That fence is raised up22

higher. You come through the back door of our house, you go up23

steps. Anyway, I think you've got the picture. It is there.24

You can only infer from Mr. McGettigan's statement25
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that, if you don't have an alley there, then there must be an air1

problem, since he dusted it off otherwise.2

Mr. McGettigan cites his December 28th report for3

his conclusions that there is no harm to the adjoining4

properties. His report does not consider foundation damage,5

sidewall damage, damage from razing the real wall, drainage, or,6

for that matter, any of the other items that have been raised7

here. His report, once again, should be rejected for those8

reasons.9

Once again, I go back to, as far as our property10

goes, how can you all legitimately make a judgment in relation to11

harm if you don't know where that wall is?12

As far as the home goes, I won't touch on all13

these. There are a number of them listed here. I know you want14

to move on, but we should talk about demolition here. Over and15

over again they say they must tear down this wall, that it must16

be taken down. That wall is structurally connected to the wall17

that we share, no matter who owns it, and then also it is18

structurally connected to the brick of the rear wall of 1322.19

The wood structure is simply attached onto that brick wall with20

doorways coming into the galley kitchen and the bathroom above21

it.22

There is no indication of how that clearly harm23

will be avoided here. The answer that's been received on that24

is, "Oh, our contractors will take precautions with that." What25
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are those precautions? What's here? Nothing. Hot air, that's1

all you get. There's no response on any of this at all.2

Wall damage, I think we've talked about this 9-inch3

gap over and over again. If there is a 9-inch gap, which once4

again cleverly the applicant is playing his guessing game: Is5

this going to be 9 inches, 8 inches, 1 inch? Where is this going6

to be?7

The wood side of that wall will not be able to be8

maintained. The moisture will collect there. The vermin will9

collect there. They are all over Georgetown, and there will be10

harm.11

On the foundation damage, if I can give you one12

last picture here, this is the foundation from the other side.13

This is that green spot that juts out. As you can see, since14

there is no depth to a photograph like this, you can't see how it15

juts out. There are no shadows there.16

As you can see, it is not in the greatest shape as17

it is. There is excavation that is going to take place here. If18

they are going to be digging around this, this is going to be19

harmed and be injured. This foundation is serviceable now, and20

to my knowledge, is in good shape. But, as you can see, if21

somebody starts fiddling around with this, these are old houses,22

and this is going to be harmed.23

We have no indication of how this is going to be24

treated, and we have no indication of whether the wall is going25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

41

to try to go on top of this foundation or where it's going to go1

in relation to it.2

On the air issue, as stated, to the north you have3

the Dumbarton houses. To the east, you have the 27th Street4

houses which run all along. To the west, you have a house that5

juts out that Mr. Gell mentioned in his questions to some extent,6

and then you have the fence that goes along, all the way along7

the back. Then, to the south you have the church and houses on N8

Street.9

The only opening that is here is this rear yard10

that is between the Trautwine house and the Dumbarton Street11

houses. If you build back this addition, you're going to cut off12

the air back in there. When I say, "cut off the air," we're all13

going to be able to breathe obviously, but, frankly, there is not14

a whole lot of air back there. You don't need to be a rocket15

scientist. I mean Mr. Gell's statement on this was, "Are you an16

expert on air?" I don't think you need to be an expert on air to17

figure out that, if you put this addition back there, and you18

have the walls right back behind it, the air is going to have to19

make a 90-degree turn to try to get around there, whereas now at20

least there is some flow of air to this.21

In my statement I covered problems with the brick22

wall there, which basically will our back yard into a solar oven23

that's there.24

Drainage is covered in my statement, how that's25
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going to affect.1

Privacy, the windows on the back, the windows that2

will be on the back of the Trautwine addition will be nearly ten3

times, no, eight times the size of a window that is on the back4

of our house and will intrude on the privacy there.5

There are roof water runoff issues that are6

described. There is an issue of where they are going to place a7

chimney, since there is no room in the chimney that currently8

exists there, if they're going to put a fireplace in.9

Then, finally, on historic preservation, some10

notion that they're going to preserve what's there, when they11

talk about that they must tear down the rear wall, must tear down12

the side wall, that the interior is to be gutted and the front is13

to be redone, where is historic preservation?14

I make a plea that you reject this application on15

this. Before I close, there's one other comment I wanted to16

make, and that's in relation to the BZA staff here, and I feel17

that I really need to do this.18

I have dealt in numerous areas with government,19

mostly in federal government, but a few in the District20

government. I have never found a staff that has been more21

helpful, more professional, more at your hand when you needed22

them, than the staff that you have here. Whenever I needed to23

find something, they've been there to get it for me. If it24

hasn't been, available, they have dropped items to go get that25
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for me.1

They have always been pleasant during this2

difficult process, and I just want to say I take my hat off to3

them for what they go through. I have seen in the filings going4

in here, I would rather babysit the little rascals than go5

through the job that they have.6

(Laughter.)7

So thank you very much.8

CHAIRPERSON GRIFFIS: Do you mean that's not what9

they do?10

(Laughter.)11

Well, thank you very much. I think staff -- I'll12

hold all applause until the end of the testimonies, but I think13

it is well-deserved and that's well-said. Perhaps you are14

opening up the floodgates for more of that.15

But, Mr. Johnson, did you have something else?16

MR. JOHNSON: Mr. Chairman, no, we don't have any17

other evidence to present. I did want to make a brief closing18

statement at the end, at the appropriate time. I'm not sure when19

that would be.20

CHAIRPERSON GRIFFIS: All right, let's take that21

after this cross, and we'll see what we have for time.22

QUESTIONS FROM THE BOARD23

Quick questions: First of all, Mr. Giese, you just24

brought up historic preservation and indicated that this was not25
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historic preservation, but are you aware of what the historic1

designation and the preservation has jurisdiction over on this2

property?3

MR. GIESE: No, I'm not.4

CHAIRPERSON GRIFFIS: Okay. How do you maintain5

your fence and wood addition on your property currently?6

MR. GIESE: How do I maintain it currently?7

CHAIRPERSON GRIFFIS: Yes. If you had to paint8

that side --9

MR. GIESE: Last time the fence had fallen down and10

was put back up again about five or six years ago. There was a11

tenant, a woman, who lived in that house for 25 years, if you12

want to go to happiness living in a house and the size of the13

house and everything else.14

CHAIRPERSON GRIFFIS: I guess the direct question15

is --16

MR. GIESE: It hasn't been a problem.17

CHAIRPERSON GRIFFIS: In order to service it, you18

have to, I would say, I am assuming, and that's why I'm asking19

you to clarify, you have to be on the Trautwine property in order20

to do any maintenance on that extension from your property and21

conceivably on the fence. Is that correct?22

MR. GIESE: I don't know whether there's an23

easement that exists for that, frankly, and there could be an24

easement, which is typical of items like this. I don't know25
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whether that exists at all.1

CHAIRPERSON GRIFFIS: Okay. You talked extensively2

now, of course, and before, and the Board's very well aware of3

your concerns in terms of the location on this, and you're going4

to the harm that that creates, but am I incorrect in my5

assessment that we have a 10-foot 9 property, property line to6

property line of the Trautwines?7

MR. GIESE: Somewhere.8

CHAIRPERSON GRIFFIS: Well, it's 10-foot 9, the9

dimension.10

MR. GIESE: No, I give you that. I take the11

surveyor's plat --12

CHAIRPERSON GRIFFIS: Right.13

MR. GIESE: -- which is all we have, we don't have14

any boundaries on there --15

CHAIRPERSON GRIFFIS: Right.16

MR. GIESE: -- that is 10-foot 9.17

CHAIRPERSON GRIFFIS: But my point would be it's a18

zero sum game, is it not, that within that, if the new survey19

comes in and that isn't 10-foot 9, still the addition would fit20

within that property?21

MR. GIESE: No, I think you're missing a point22

here, going back to, I think, where Mr. Gell has led you, that23

this is a dispute, a trespass dispute. It started as that, of24

figuring out where the extra 9 inches would go. But the issue25
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here is a placement item. That's the issue: Where do you place1

that wall? How do you analyze this in the placement of the wall,2

looking at it --3

CHAIRPERSON GRIFFIS: Right, and I'm fully aware of4

your argument and also Mr. Gell's. I'm not sure I'm led in any5

direction, but I understand them both. My point is, it is being6

proposed by the applicant, is this your understanding, that the7

property line that lies adjacent to your property and the8

Trautwines, on that property line is where the addition is being9

proposed to be located?10

Then the other critical dimension, as the testimony11

came out previously, is the 2-foot setback from, we will say, the12

adjoining Joiner property. The additional dimension, which I13

would indicate is a plus-or-minus dimension just because of the14

lack of clarity that you have brought up perhaps, is unknown.15

But you have a placement, and then you have a setback of 2 feet.16

Now your point would be, well, you don't know17

exactly where that is that sets up on this picture, but in that18

aren't we talking about maybe a matter of inches or even a19

fraction of inches, but it will still go to the property line?20

MR. GIESE: I guess that's why I wanted to21

emphasize to you why it was important. Certainly, if they were22

building a doghouse in the middle of their lot, nobody would care23

where the property line is. What we're talking about here is24

building, supposedly anyway, an addition that runs the width of25
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the full property. You can't just say, "Oh, it's the property1

line," and meet your burden of proof. You need to say where2

you're building your addition, particularly in relation, as you3

can see, to the foundation, which extends out from there.4

If he's going to move inches in there, if he's5

going to build on top of the foundation, then that's a whole6

different analysis of this whole thing. He hasn't made that7

presentation at all. I mean, he's left it open for you, open for8

me. I saw Mr. Gell, very clever, leaving the position of trying9

to argue harm when nobody knows where these things are.10

CHAIRPERSON GRIFFIS: Okay. Now some of the other11

issues that you did bring up, as you indicated, we have a good12

list of them -- but, well, actually, we do have a good list of13

them.14

Any other questions?15

VICE CHAIRPERSON RENSHAW: Mr. Giese, I'm looking16

at your photograph that you have submitted of the foundation --17

it doesn't have an exhibit number -- with the green on the18

bottom. It's a picture --19

MR. GIESE: Right.20

VICE CHAIRPERSON RENSHAW: -- for the record.21

Where is your wood wall in relation to the green foundation?22

Does that set back --23

MR. GIESE: Look at the other picture.24

VICE CHAIRPERSON RENSHAW: -- "X" number of inches?25
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MR. GIESE: Well, look at the other picture, the1

vertical one, and that shows you -- that's the side view of that2

green portion you see on the bottom of the vertical one. I don't3

know how many inches that is. As I say, I haven't been invited4

over to measure what that is.5

But, as you can see, it sticks out there. It could6

be as many as 9 inches. I don't know. It sticks out there a7

distance. It could be 10 inches. It could be whatever, but it8

certainly sticks out a long way across there.9

So if you move that wall around -- the placement of10

the wall is not a non-issue. It is a significant impact issue.11

VICE CHAIRPERSON RENSHAW: Okay, thank you.12

CHAIRPERSON GRIFFIS: Mr. Etherly?13

MEMBER ETHERLY: Thank you, Mr. Chair.14

Mr. Giese, your pictures have been very helpful in15

terms of kind of laying out --16

MR. GIESE: Thank you.17

MEMBER ETHERLY: -- as we've talked about some of18

those foundation issues. Both pictures reveal something that you19

referred to in what is titled Exhibit 44. It's your submission20

from February the 19th, and that's the issue of a tree that is21

depicted, or what used to be a tree that's depicted --22

MR. GIESE: Uh-hum.23

MEMBER ETHERLY: -- in both of your pictures to24

some extent.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

49

Can you speak a little more to -- you reference in1

the February 19th document that there is some concern about the2

root structure --3

MR. GIESE: Right.4

MEMBER ETHERLY: -- of the tree that was removed5

from the Trautwine property.6

MR. GIESE: Right.7

MEMBER ETHERLY: It is your understanding that the8

roots of what is apparent on the picture do extend into your9

property?10

MR. GIESE: If you look at that vertical picture,11

on the left you can see the tree trunk.12

MEMBER ETHERLY: Yes.13

MR. GIESE: Actually, it's sitting on there. I14

have no idea. I think, as Mr. Zapatka testified the other night,15

the tree was taken down by them because it was causing harm to16

their property on it. You would think that those roots run out17

from there. It's close by their property there. You could18

deduce from that. I don't have any evidence that there are --19

MEMBER ETHERLY: Okay.20

MR. GIESE: -- roots sitting under there, though.21

But, as you can see, that large trunk is almost proximate to the22

foundation.23

MEMBER ETHERLY: Okay. All right, thank you.24

Thank you very much, Mr. Chairman.25
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CHAIRPERSON GRIFFIS: Mr. Gell, cross examination?1

MR. GELL: Thank you, Mr. Chairman.2

MR. GELL: Thank you, Mr. Cha CROSS3

EXAMINATION OF MR. GIESE4

BY MR. GELL:5

Q I'd first like to ask Mr. Giese if he has any6

information that would reasonably lead him to conclude that the7

main house, this main house, is weak or structurally unsound.8

A Any information at this point on -- not to my9

knowledge.10

Q The same question about the addition. Any11

information that would lead you to conclude that the foundation12

or the building is weak or structurally unsound?13

A Nothing that I have, no.14

Q Now you stated that all the houses on Dumbarton and15

that most of the ones one 27th are on small lots. You've also16

seen the Base Atlas which was submitted, I believe, by OP and17

possibly also by Ms. Kress, that shows that two of those18

properties are double lots on 27th Street? That is, of the seven19

houses, of which yours and ours and Ms. Trautwine's is a part,20

that two of those are double lots. Are you familiar with that?21

A I think what I said, Mr. Gell, is that 1302, 1304,22

1306 Dumbarton, 1326, 1324, 1322, 1316, I know all those lots are23

under 600 square feet.24

Q And you have no information about the fact that two25
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of those are on double lots? Or I should say four?1

A I don't have any information on the size of those2

lots.3

Q Are involved in double lots?4

Do you have any information, studies, references,5

or experts that support your conclusion that air will not6

circulate around the Trautwine addition?7

A No, I don't. It's just come from my own deducement8

from having spent many, many hours in the backyard of 1322 and on9

these properties. I lived there for four years. I know the10

properties well. I know the area well. I know how much air gets11

back there now. I think I can make a very good judgment on what12

will happen if you put an addition on the back of this house to13

the air that will come in there.14

Q There are also shown as fences on your property15

lines that are higher than somebody who would be sitting in the16

backyard. Do you have any indication as to the extent to which17

those fences also restrict the flow of air to anybody sitting18

there?19

A I think the picture speaks for itself of what's20

there. It's a combination of -- now you're talking about the21

fence to the west?22

Q You have a fence on the west, and I believe there's23

a fence also -- I mean there's a fence on the south, and I24

believe you also have a fence on the north.25
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A Okay. The fence to the west, you have a picture of1

that, and I think that speaks for itself of how that inhibits2

air. As you can see, the fence to the north, and there is a3

fence to the south, are breathable wood fences that are there,4

and really for that purpose.5

It should be explained also, you said the fence is6

on the property line. I know very well the person who replaced7

that fence last time, not replaced it, repaired that fence last8

time, which was me. I'm not a chair-legged carpenter. Where I9

put that fence is where I could hammer in it, and without any10

knowledge of whether it's exactly on the property line or not.11

So if anybody measured that fence, then they should ask the12

person who put it in there, and I'll tell them, has no idea.13

That's the same for the front of the house; the14

last painter who painted the front of the house --15

CHAIRPERSON GRIFFIS: Wait. I think you answered16

his question.17

MR. GELL: Yes.18

BY MR. GELL:19

Q You have a tenant in your house now?20

A I don't.21

Q Have you re-rented your house recently?22

A Nope.23

Q When did your previous tenant move out?24

A Friday.25
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Q Now you made an offer. I would be a bit more1

impressed if the offer were in writing, which, of course, offers2

have to be in order to be valid, and if you gave us three days to3

consider it, I will certainly pass along what you've said to Ms.4

Trautwine. But if you're serious about it, I would appreciate it5

if you would make that offer in writing. That's not a question,6

unless you want to make a statement in response.7

When you heard the Assessor speak at the ANC8

meeting, did he at any time specifically mention 1324 27th9

Street?10

A It wasn't the Assessor; it was the CFO.11

Q The CFO.12

A The CFO of the District. What he did is he went13

through the broad outline of how they had ramped up to this, and14

that, unfortunately, we're all much wealthier in the District15

than we used to be, and that it really represents 93 percent of16

the value that's there, and that it's unfortunate that the tax17

rises with this, but that the City Council was trying to cap that18

at 25 percent to ameliorate that problem, but that we just had to19

bite the bullet on our good fortune.20

Q So it's fair to say that he was referring to21

assessments generally or in Georgetown generally and was not22

referring specifically to any house or any portion of the23

Georgetown area?24

A He was referring to the manner that they had25
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assessed the houses in Georgetown.1

MR. GELL: I have no further questions.2

CHAIRPERSON GRIFFIS: Thank you very much.3

Did you have any cross?4

MR. JOHNSON: No questions.5

CHAIRPERSON GRIFFIS: Okay. Actually, Mr. Giese,6

did you have any closing that you want to do very briefly?7

MR. GIESE: I'm not familiar with this process. I8

thought --9

CHAIRPERSON GRIFFIS: It's not required. Let me10

make that clear.11

MR. GIESE: I'm sure you don't want to hear any12

more from me. I know that. I would like to have the13

opportunity, if -- how does the process go? Does Mr. Gell making14

closing remarks and then the others, the opponents make closing15

remarks?16

CHAIRPERSON GRIFFIS: Normally, in our strict and17

rigid conservative process that we run here, we have, usually18

after cross examination of your case, we would have you do19

closing, and Mr. Johnson has indicated -- or you would reserve a20

time. Mr. Johnson didn't indicate that, but that he's now make21

the request, I want to give you a minute or so to close. So now22

would be the appropriate time.23

MR. GIESE: To close?24

CHAIRPERSON GRIFFIS: Yes, and then we'll have25
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rebuttal by Mr. Gell and then his closings.1

MR. GIESE: Okay, and then that's the end, is that2

correct?3

CHAIRPERSON GRIFFIS: That would be, yes.4

MR. GIESE: I think I've said it all.5

CHAIRPERSON GRIFFIS: Okay, good.6

MR. GIESE: Thanks.7

CHAIRPERSON GRIFFIS: Let me thank you.8

Mr. Johnson, did you want to utilize a minute now9

to sum yours?10

MR. JOHNSON: Sure. Am I limited to a minute?11

CHAIRPERSON GRIFFIS: Well, I say that as a general12

parameter of --13

MR. JOHNSON: I will be brief14

CHAIRPERSON GRIFFIS: Yes, thank you.15

CLOSING STATEMENT BY MR. JOHNSON16

MR. JOHNSON: Thank you, Mr. Chair, and members of17

the Board, thank you for your attention throughout this matter.18

It's meant a lot to Dr. and Mrs. Joiner, obviously.19

I don't think that we began to hear anything until20

the last hearing that would relate to the variance criteria. The21

variance criteria are clear, and there simply is not evidence22

here in this case for the applicant to meet our burden of proof23

to obtain the extraordinary variance relief that she's seeking.24

The first element of the variance test is that the25
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property must be shown to be unique because of its size, shape,1

topography, or other extraordinary or exceptional conditions and2

situations. The only evidence that we have here came in at the3

last hearing, and it shows that this property is not unique.4

The only thing that the applicant is trying to5

argue here is that it's a very small lot with a small house on it6

and that makes it unique, but the evidence shows that it is not7

unique and that there are numerous other houses throughout the8

Georgetown Historic District, even on the same portion of 27th9

Street Northwest, and throughout the City, that are of similar10

size. So size cannot make this unique.11

All of the testimony that you have heard on this12

issue has been entirely consistent. You heard from Mr. Zapatka13

on February 26th. He told you that all the other lots on 27th14

Street are exactly almost the same size as this lot, that all the15

other houses are almost exactly the same size, with the exception16

of the Giese addition, which, as we know, predated the zoning17

regulations and is not a precedent for anything that would happen18

in this case.19

Barbara Zartman testified on April 9th that there20

are other lots in the Georgetown Historic District, and she said21

hundreds of lots throughout the City, that are very small. And22

Mr. McGettigan said on April 9th that the other lots on 27th23

Street Northwest are the same size as this lot, and the houses24

are the same size.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

57

Now if you look at the base document that was1

offered, remember, Mr. McGettigan offered that only to give some2

historical context to the alley that he thought was behind the3

27th Street houses. That is not an official document. That4

doesn't give you the official lot measurements.5

The official survey document is the one that we6

submitted that is in the record, and that will show you that7

these lots on 27th Street are almost exactly within inches the8

same size of each other. There simply is not a unique situation9

confronting this property owner here, and that has not been10

proven.11

As a matter of law, there is no uniqueness and you12

can't legislate an exception here to give to this property owner13

which would violate the equal protection rights of Dr. and Mrs.14

Joiner and the other adjacent property owners to consider this15

property differently from the criteria that's governed all other16

applications that have been submitted to this Board.17

The second variance criteria is that the owner18

would encounter practical difficulties or undue hardship if the19

zoning regulations were applied strictly. Now here the sole20

practical difficulties that are given to you are alleged21

financial concerns, but there is no evidence that the property is22

unusable without a variance relief or that a reasonable profit23

cannot be generated from the property without variance relief.24

In fact, you've heard a bona fide offer to purchase25
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the property. So this isn't a situation where, because of, for1

example, a strange shape or a strange topography, this property2

cannot be developed without the variance relief. There is no3

evidence of that.4

The applicant is not entitled to the most5

profitable use of the property, which is basically what she is6

asking for. The location in a Historic District does not make7

this a practical difficulty or a hardship. There are plenty of8

houses in the Historic District that would have the same argument9

if you accept it in this case.10

The financial hardship as well is illusory.11

There's no live testimony to establish any difficulty in12

obtaining financing. The property is assessed at $350,000.13

There's no idea of the cost estimate of the renovation because14

there's no clear-cut evidence saying that the sidewalls or the15

rear walls need to be replaced, and that that can't be done16

without adding more space to this house. The applicant simply17

argues that this is the case without having any evidence to18

support that.19

And there's no evidence that the repairs that would20

be needed or any renovation that would be needed is not21

economically viable, in the absence of having more space here.22

At best, the letters you have from the mortgage company and from23

an engineer are hearsay. At worst, they come into the record and24

they can be considered, but they don't say what the applicant25
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wants them to say, which is that she cannot repair this property1

without having variance relief. That simply isn't the case.2

And the evidence and the argument has been a little3

bit over the lot on that issue. The applicant first said in a4

written filing that she may not have purchased the house if she5

wasn't able to expand it, but then she says, no, she knew she6

might not be able to expand it and she took that risk, and she7

understood that. There simply isn't any evidence to show8

practical difficulty here.9

And it's well settled that a variance cannot be10

granted unless to address a bona fide serious hardship to the11

owner, if the variance would have an adverse effect upon the12

surrounding neighborhood.13

That brings us to the third and final element of14

the variance criteria, which is that the applicant must show that15

the variances would not cause substantial detriment to the public16

good and may be granted without substantially impairing the17

intent, purpose, and integrity of the zone plan as embodied in18

the zoning regulations and map.19

Now you've heard from Dr. Joiner. You've heard the20

testimony that this would be out of character with the other21

homes in the neighborhood. They are filling in space that22

throughout that block is used for patios and gardens. This is23

not in context with the characterize of the other homes in the24

neighborhood.25
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I think the most glaring illustration that you have1

of the impact that this would have upon the Joiners is you see2

the difference between presently the 11 feet of space between the3

Joiners' back fence and the Giese property, and the 2 feet that4

we would have if this 19-foot addition were constructed almost5

right up on the property line. The impact would be tremendous.6

It would constrict the light and air to the property; that's7

clear.8

You can argue with smoke and mirrors that it's just9

going to be the same, and that having this two-story, 19-foot10

high addition is not going to make any difference, but it's11

absolutely clear that that's not the case.12

For those reasons, we submit that this application13

must be denied, that this applicant has not met her burden of14

proof, and we thank you for your attention.15

CHAIRPERSON GRIFFIS: Good. Thank you very much.16

We obviously will take all that into consideration.17

You know, it struck me, it's an interesting kind of18

tag team that you've done with the financing and the tax19

assessment that's being pulled out there, and the offer that came20

in today. Would you not agree that -- well, actually, I don't21

want an answer to this, but you've established the market value22

of this house of $240,000 by the offer. I mean assessment and23

all that, the value of real estate is what someone will pay for24

it.25
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MR. JOHNSON: It could be a number of things.1

CHAIRPERSON GRIFFIS: Exactly so, and that's my2

underlying point, Mr. Giese. I'm not going to have a response to3

that. My underlying point is that exactly, and that we are4

bantering around a lot, but I can assure you that this Board is5

very capable of deliberating on all the information that's come6

in and we can take that into it.7

Mr. Gell, I need to know, rebuttal, at this point,8

are you presenting it, and how much time do you think you will9

need for it?10

MR. GELL: I'm just going to make a statement.11

CHAIRPERSON GRIFFIS: A closing statement?12

MR. GELL: That's all.13

CHAIRPERSON GRIFFIS: Very good. Then let's14

proceed.15

MR. GELL: I'm sorry, Mr. Chairman, do we have an16

opportunity to present rebuttal evidence to the evidence that's17

been presented? If so --18

CHAIRPERSON GRIFFIS: You do, indeed.19

MR. GELL: I did mention the pictures --20

CHAIRPERSON GRIFFIS: Yes.21

MR. GELL: -- that we would like to show you.22

CHAIRPERSON GRIFFIS: Right.23

MR. GELL: And we'll do that as quickly as we can.24

CHAIRPERSON GRIFFIS: And that's the only evidence25
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that you'll have in?1

MR. GELL: No, I'll also have one other item or two2

other items that I'd present.3

CHAIRPERSON GRIFFIS: Okay, at 10 after 11:00, I4

was --5

MR. GELL: We can do it very quickly.6

CHAIRPERSON GRIFFIS: No, I understand that, but7

what we will have is cross examination of the new evidence that8

will come in, which is always unpredictable in terms of the9

amount of time that it will take.10

We will end this at 11:30 at the latest, wherever11

we are, because I have to call the next case for the morning and12

get through it, and then we have a case that we'll not finish in13

the afternoon. So we'll be here again another 12 to 14 hours14

today.15

MR. GELL: That's not my intention certainly.16

CHAIRPERSON GRIFFIS: Nor ours, but that's what we17

do.18

MR. GIESE: I'm going to have questions since he19

took these pictures, to explain what he has here.20

REBUTTAL21

MR. ZAPATKA: Right, just to clarify the previous22

photographs shown last week, were taken last summer when the23

large tree behind 1324 was still there. So just to clarify, the24

photographs taken this past week are, obviously, without the tree25
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there, and taken at different times of day, 9:00 a.m., 10:30,1

12:00 noon, 1:30, and 4:30.2

In each case it's quite clear that all of the3

houses along Dumbarton behind the existing Trautwine house and4

the rear property all have their rear faces bathed in light. The5

only time there's no light on the back of 2704 Dumbarton, or that6

part of it is shaded, is at the very end of the afternoon, when a7

large house on Dumbarton casts a shadow across it, which is shown8

at the bottom right, the very bottom right.9

But, in any case, these photographs also point out10

that the existing Trautwine house does, indeed, cast a certain11

amount of shadow at this time. Again, in the middle of the12

summer when the sun is much higher and the patio are presumably13

more in use there's very little shadow.14

But each of these compositions from different times15

of day show that no light is held back from any of the faces of16

the houses in Dumbarton, that there is some shadow creeping into17

the rear parts of the gardens of Dumbarton, and that is a shadow18

that moves across each lot through the day.19

CHAIRPERSON GRIFFIS: Okay, and we have copies of20

those coming in, correct?21

MR. ZAPATKA: Yes.22

CHAIRPERSON GRIFFIS: Okay, good. Anything else on23

the photographs?24

MR. GELL: No, that will be all on the photographs.25
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I would submit at this point copies of the tax1

rolls for the square, the entire square. I would just simply2

point out that two of the seven houses are, in fact, double3

houses, which goes --4

MR. GIESE: Do we also receive -- I was kind enough5

to give Mr. Gell all my exhibits.6

MR. GELL: Of course, of course. I kept these out7

for you, in fact.8

It simply indicates what we've said before. Lots9

825 and 824 are owned by the same person, and that's shown,10

Eugene Cavanaugh, as well as lot 815; 1308 and 1310 27th Street11

are combined.12

CHAIRPERSON GRIFFIS: Are the structures combined,13

Mr. Gell, do you know, or are they just --14

MR. GELL: I don't know whether the structures are15

combined, but it is our belief that internally they are used as16

one house, in fact.17

CHAIRPERSON GRIFFIS: I see.18

MR. GELL: Quite frankly, I think Mr. Giese has19

further underscored this by offering to buy the house, because it20

is my belief that he would combine that with the house next door,21

and, thus, make a decent size house.22

CHAIRPERSON GRIFFIS: There's some speculation that23

he could probably --24

MR. GELL: That's quite possible.25
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CHAIRPERSON GRIFFIS: Okay.1

MR. GELL: I think we've met the burden of showing2

an extraordinary need for an addition, even without reference to3

the structural difficulty. I think we have sufficient evidence4

to show that there is structural difficulty --5

CHAIRPERSON GRIFFIS: Mr. Gell, I'm sorry to6

interrupt you, but are you moving into your closing statement?7

MR. GELL: That's correct.8

CHAIRPERSON GRIFFIS: Okay, why don't I just have9

the cross examination of these limited pieces of information that10

you have submitted --11

MR. GELL: I'm sorry.12

CHAIRPERSON GRIFFIS: -- and then we'll get into13

that. If there are any questions or cross examination from Mr.14

Johnson or Mr. Giese? Mr. Giese?15

MR. GIESE: Just one quick question.16

CHAIRPERSON GRIFFIS: Uh-huh.17

CROSS EXAMINATION OF MR. ZAPATKA18

BY MR. GIESE:19

Q Do you have anything to demonstrate that 1308 and20

1310 are not separate houses? The reason for that is, looking at21

those from the outside, they are set up as separate houses.22

A I have been in both of those houses, and they're23

combined as single family houses.24

Q Two single family houses or one?25
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A No, there's one pair at the --1

Q I'm talking about 1308 and 1310, nothing else on2

here; 1308 and 1310, those addresses, is that two houses, or you3

say you have some indication that's one house. If you look at it4

from the outside, there is no indicia of that, as there is5

possibly elsewhere.6

A Out of the row of houses here, two are combined7

into one --8

Q I'm not asking you about, Christian, I'm not asking9

you that. I'm asking you, 1308 and 1310, you just stated that10

you thought those were two houses put together. Do you have any11

indication that those are?12

A I don't have -- I don't know the house numbers.13

Q Okay, that's the question. There is no indication.14

CHAIRPERSON GRIFFIS: Any other cross examination?15

MR. JOHNSON: Is that it for you?16

MR. GIESE: Yes.17

MR. JOHNSON: I have a question for Mr. Zapatka18

about the photographs.19

CROSS EXAMINATION OF MR. ZAPATKA20

BY MR. JOHNSON:21

Q You've shown, and I guess the point of your22

demonstration was to show, the light on the back of the Dumbarton23

Street houses, correct?24

A Correct.25
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Q And you haven't analyzed the impact that this1

addition would have on the light on the ground in back of those2

Dumbarton Street houses, correct?3

A No, that's not true. The photographs show that at4

any time of day, all of the houses on Dumbarton have the same5

amount of light on the back of them. It also shows --6

Q Okay, and that's without an addition in back of the7

Trautwine residence, correct?8

A That's correct. So the houses --9

Q Okay, that's my question. Thank you.10

A -- behind the existing --11

Q That's the question.12

MR. JOHNSON: That's all I have.13

CHAIRPERSON GRIFFIS: Mr. Gell, any redirect?14

MR. GELL: No. No, thank you.15

CHAIRPERSON GRIFFIS: Okay, good.16

Mr. Giese, Mr. Johnson, I thank you very much. I17

can have you sit back.18

And, Mr. Gell, it is your table and your closing19

remarks.20

CLOSING STATEMENT BY MR. GELL21

MR. GELL: Thank you very much, Mr. Chair.22

I think we met the burden of showing the23

extraordinary need for an addition, even without reference to the24

structural difficulties. We think the circumstances of this25
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house are far more compelling than other situations to which the1

Board has granted a variance.2

We have shown the house is unique. It's one of the3

smallest houses on one of the smallest lots in Georgetown. I4

think you'll notice from the tax records that it is, indeed,5

except for two lots that are not built on, it is the least -- it6

is the lowest-priced, lowest-assessed house, lowest-assessed7

property in the entire square.8

I don't propose these to indicate that those are9

accurate or correct assessments, but as a comparative measure to10

show that at least the Assessor, in comparing the various houses,11

has, indeed, seen this as much more problematical than the12

others.13

We have shown that the impact on the neighboring14

houses, particularly on Dr. Joiner's house, we don't doubt that15

there may be some impact. We think it will be minimal. We don't16

see any evidence that the air is going to be retarded by the fact17

that the space is 15'9'' instead of 18'9" or that air can't go18

around corners. That simply hasn't been shown in any kind of19

way.20

There may be some impact on the light. We think21

that it has not been shown the extent to which that would be the22

case. I think we have shown that at different times of the year23

that the effect is not going to be very great.24

Indeed, for so many years Dr. Joiner and his wife25
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have experienced a shadowing effect from the tree that was there,1

and was only taken down prior to, and in anticipation of, the2

building of an addition or the possibility of the building of an3

addition. In fact, the roots may have been a concern as well.4

But, in fact, it had only recently been taken down. So for all5

that time Dr. Joiner has not experienced the kind of sun that he6

hopes or that perhaps he has now.7

Finally, the neighborhood, including the Gieses and8

the Joiners, will benefit from the reconstruction and9

rehabitation of this property, which has been vacant for five10

years. It will enhance and preserve the historic character of11

the neighborhood for future generations. We believe that, taken12

as a whole, that in fact granting this variance will be a plus13

for all of the neighbors, including Dr. Joiner and Mr. Giese.14

As far as Mr. Giese's claims, we just don't think15

that any of these are cognizable by the Board. These are not16

questions that the Board gets into or has gotten into, simply17

because they are construction issues that are very speculative,18

that have to be dealt with onsite at the time of construction19

with clear understanding as to who is going to be responsible in20

case there's a problem.21

If there are problems which would require us to22

make the walls even smaller than they are because it might23

seriously injure the other house, I'm sure that's a decision that24

would be taken in the field, and is not something that the Board25
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can really get into at this point. So we really don't think that1

there is going to be any effect on Dr. Joiner, on Mr. Giese2

except a positive one, and that is, the house next to him will be3

fixed up, will be habitated, and will be a shining light to4

others who would be encouraged also to fix up their own houses.5

Thank you very much for your attention. Sorry for6

the time I've taken. I'm done.7

CHAIRPERSON GRIFFIS: Thank you very much, Mr.8

Gell. This has taken some time, but, obviously, it has been well9

worth it.10

So let us set this for a decisionmaking. I have11

checked the schedule, and I would like to make a correction12

perhaps and set this for the 30th of April. What I'm requesting13

is furnish Facts and Conclusion of Law submitted by all the14

parties. That would have to come in by -- staff can help me with15

that, but the 24th of April, which is a week from this Wednesday.16

MR. GIESE: May I ask you, Mr. Chairman, will the17

transcript be out by then?18

SECRETARY PRUITT: We will not have a transcript by19

then, but you are able to purchase one directly from Neal Gross.20

MR. GIESE: I think I'm just going by your rules.21

The rules in there say that we have the opportunity to view your22

transcripts.23

CHAIRPERSON GRIFFIS: Right. Do our rules say that24

we have to provide the transcript --25
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SECRETARY PRUITT: No.1

CHAIRPERSON GRIFFIS: -- or it has to be available?2

SECRETARY PRUITT: It just has to be available.3

CHAIRPERSON GRIFFIS: So it would be available by4

then, correct?5

SECRETARY PRUITT: That's correct.6

CHAIRPERSON GRIFFIS: So that would do it. I mean,7

here's the situation: I want to balance the realities of8

processing and submittal times. If you want to speak to how9

incredibly overburdened it would be to submit it by a week from10

Wednesday, I'll hear two seconds of it. I just figured that --11

MR. GIESE: I'm just going by the rule in here that12

says, "which in any event shall not be less than seven days after13

the transcript of the hearing is delivered to the Office of14

Zoning." So, in other words, you have it here and make it15

available to us. What are your rules?16

CHAIRPERSON GRIFFIS: We like to waive our rules17

once in a while. However, we'll set this for the 14th of May,18

2002. This will be a special public meeting --19

MR. GELL: Mr. Chairman, unfortunately, I'll be out20

of the country on the 14th. If it's possible to make it the very21

next meeting?22

CHAIRPERSON GRIFFIS: The meeting previous to that?23

Do you mean the 7th?24

MR. GELL: The 7th of May I'll also be out of the25
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country. It's a 10-day period. Perhaps the one following that.1

MS. BAILEY: Mr. Chairman, it's not necessary for2

Mr. Gell to be here because this is primarily going to be a3

discussion among the Board members.4

MR. GELL: I do understand that, but I would still5

like very much to be able to be present.6

CHAIRPERSON GRIFFIS: Well, it wouldn't be in7

character of this case that we've come to know it that it would8

be an easy decision to pick a decision date on it. So, that9

being said, we can move it -- give me an indication of when the10

transcript would be into the office. I mean, I know it's hard to11

predict.12

SECRETARY PRUITT: At this time, because of the13

number of hearings and the volumes, it's taking like three weeks14

at least, sometimes four.15

CHAIRPERSON GRIFFIS: Okay, the meeting following16

the 14th of May, what's the date on that? Of course, if I'd add17

seven to it, I'd probably get that date on my own.18

Are you in town for that?19

MR. GELL: I'll be back on the 16th.20

CHAIRPERSON GRIFFIS: The 16th? Okay, let's set it21

for the 21st of May, '02, special public meeting, at 9:00 a.m.,22

here in this room.23

SECRETARY PRUITT: It's actually -- I'm sorry, I'm24

in April. Never mind.25
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CHAIRPERSON GRIFFIS: And we would anticipate that1

that would be the proper time allowable for transcripts after2

delivery to this office.3

So from that, the date of submission of4

information --5

MS. BAILEY: Mr. Chairman, just to make sure that6

I'm clear, May 21st is the decision date, a special public7

meeting?8

CHAIRPERSON GRIFFIS: Yes.9

MS. BAILEY: May 21st. So that would be a week10

later for the Findings of Fact, May 13th; that's on a Monday.11

CHAIRPERSON GRIFFIS: All right, are we all clear12

on dates? Fabulous.13

Let me ask while everyone's here, was there any14

indication of when Mrs. Zartman was going to submit -- we had15

asked for her written testimony or her written submission. She16

hasn't had any contact? You haven't seen that?17

MS. BAILEY: No.18

CHAIRPERSON GRIFFIS: It's not in our records right19

now.20

MS. BAILEY: No, no.21

CHAIRPERSON GRIFFIS: Okay.22

MS. BAILEY: We can call her and inquire about it.23

CHAIRPERSON GRIFFIS: That might be appropriate.24

Okay, anything else on this?25
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(No response.)1

Very well. Everyone clear?2

(No response.)3

Fantastic. I thank you all very much.4

We are going to take a three-minute break, allow5

for applicants to move out and the new case to be set up, and6

we'll call the next case.7

(Whereupon, the foregoing matter went off the8

record at 11:29 a.m. and went back on the record at 11:38 a.m.)9

CHAIRPERSON GRIFFIS: Okay, let's move right on.10

If staff is ready, we can call the next case.11

MS. BAILEY: Application No. 16859 of the12

Government of the District of Columbia, Department of Human13

Services, pursuant to 11 DCMR 3104.1, for a special exception to14

establish a community service center under Section 334, and15

pursuant to 11 DCMR 3103.2, for a variance from the off-street16

parking requirements under Subsection 2101.1, a variance from the17

lot occupancy requirements under Section 403, and a use variance18

to allow the establishment of a Temporary Youth Detention Center19

having 80 youth and 80 staff under Subsection 330.5. The20

property is located in an R-4 District at premises 1000 Mount21

Olivet Road, Northeast, Square 4039, Parcel 141/71.22

Please stand to take the oath.23

(Witnesses sworn.)24

MS. BAILEY: Thank you.25
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CHAIRPERSON GRIFFIS: Good, and as we allocate time1

allowed based on the square footage of each project, our last one2

was 85 square feet and took about 652 hours, I'd say we have the3

rest of the year for this application, and for the record that is4

a joke.5

(Laughter.)6

But I would welcome everybody here this morning. I7

don't know how you want to proceed, but, obviously, we'll need8

everyone introduced.9

MR. PATRICK BROWN: Absolutely.10

CHAIRPERSON GRIFFIS: So I will turn it over to11

you.12

MR. PATRICK BROWN: Good morning, Mr. Chairman and13

members of the Board. Patrick Brown from Greenstein, DeLorme,14

Luchs, counsel for the Department of Human Services' Youth15

Services Administration. With me this morning from my firm is16

Lyle Blanchard. With me from the development team, to my17

immediate left is Ms. Gayle Turner. She's the Administrator of18

the Youth Services Administration.19

As a result of the previous case being full, she's20

got a 12 o'clock where she has to leave, so we'll move very21

quickly into her testimony because she is really the leader of22

this group.23

To my farthest left is Mr. Wade from MCD Security24

Consultants. To my right, Ira Holland, the Institutional25
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Correctional Administrator from the Youth Services1

Administration. Next to Mr. Holland is Michael Brown. He's the2

Project Manager, and at the far end is Mr. Jim Kessler, the3

Project Architect from HOK.4

Could I reserve some of my opening remarks and5

allow Ms. Turner to go forward, and then double-back, and I want6

to ask you to ask any questions you have of Mr. Turner on the7

spot. I'm sorry to put you on that spot, but we need to.8

CHAIRPERSON GRIFFIS: Good. No, I think that makes9

perfect sense, and I think we can accommodate that in that we've10

adjusted the schedule. Also, I think the submissions we have11

give us good indication on exactly what it is. So bottom line:12

The Board's ready to proceed. So however you want to take it,13

we're ready.14

MR. PATRICK BROWN: Well, we appreciate your15

flexibility on that. With that, I'll let Ms. Turner introduce16

this project to you, and we'll take it from there.17

MS. TURNER: Mr. Chairman, members of the Board,18

staff, on behalf of Carolyn Graham, the Deputy Mayor for19

Children, Youth, Families, and Elders, and Carolyn Colvin, the20

Director of the Department of Human Services, good morning. I am21

Gayle Turner, and I am the Administrator of Youth Services22

Administration, which is an administration under the Department23

of Human Services.24

The project before you today is a critical project25
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for the Mayor and is an example of his commitment to youth1

services in the City through his initiatives of juvenile justice2

reform. It is also in keeping with the requirements of a 15-year3

consent decree that the City has been engaged in what is called4

Geriam v. the District of Columbia. A part of that consent5

decree requires a continuum of care that includes a center such6

as the one that is being presented to you today.7

There is an urgent need for this facility.8

Currently, young people in the City in pre-trial detention are9

housed at the Laurel facility. There more than 2,000 transport10

trips monthly back and forth down the BW Parkway, which is about11

50 miles round trip, and there is significant risk and liability12

for the City, and it keeps those young people away from their13

community, their parents, the courts, and their attorneys.14

The Youth Services Administration, as a mission,15

empowers young people entrusted to its care to become lawful,16

competent, and productive citizens, and manifests itself in the17

District of Columbia in the transformation of children and18

families.19

We are proposing to build a new, state-of-the-art20

Youth Services Center, 80 beds, based upon projections,21

population projections and the practices of the Family Division22

of the Superior Court of the District of Columbia in terms of23

sizing of this facility. It is for young people ages 10 to 2024

who have been placed in pre-trial and court-ordered into this25
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facility by the Superior Court.1

The average length of stay ranges from one day --2

well, the stay, the range is one day to up to forty-five days,3

with an average of twenty to twenty-eight days. During the4

length of stay, these young people are in receipt of medical5

screens, mental health screens, educational assessments, and the6

information collected is then made available to the court in7

disposing of those cases.8

We are not proposing to replace the receiving home.9

We have heard the community and we have heard from citizens and10

stakeholders about what that facility was and what it11

represented. And so it is not our intent to replace or in any12

way have programming similar to what existed there. It is our13

intent to comply with court orders and to have a state-of-the-art14

facility that treats children as children, and that provides a15

level of security and safety, and at the same time represents a16

part of a community and a good neighbor within the community.17

We've engaged in what I perceive to be a model for18

partnership and collaboration with members of Ward 5. We have19

met with the immediate ANC membership and engaged them and the20

faith community in that area, immediate area of where we propose21

to put the facility, about what their desires were, about how we22

might partner to make this facility not another, as members of23

the community might say, undesirable facility in their location,24

but something that would, in fact, add to the revitalization of25
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Trinidad-Ivy City, and be a good partner. We think we have done1

that.2

We talk about how we've seen models in other states3

and jurisdictions in the United States, and how the District of4

Columbia, under the aegis of this project, could in fact5

represent such a model where people would come to see us and to6

see how we did it here in Ward 5.7

The proposed facility will meet the needs of youth8

without putting the community at risk. As I said, it will be9

secure and at the same time it has been designed to have a10

friendly environment that will treat children as children, and it11

will add to the neighborhood a police presence, because enclosed12

in the facility is a police processing for young people. It also13

provides community service for the community. We will, through14

scheduling, ensure that we share some of the recreational15

opportunities that exist within the facility.16

So that being said, those are my opening remarks.17

CHAIRPERSON GRIFFIS: Thank you very much. In that18

you do have to go, why don't we take this opportunity to have you19

answer any questions.20

A couple of quick things that I came up with: You21

indicated -- well, first of all, I believe in the written22

submission -- correct me if I'm wrong -- that some of the23

current, I don't know if you call them "temporary," but the24

temporary facilities in handling of these youth is not in25
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compliance with the law, is that correct?1

MS. TURNER: That's correct.2

CHAIRPERSON GRIFFIS: And that has to do with a lot3

of the mingling of the different tenants of each of the4

facilities?5

MS. TURNER: Youth with different legal statuses6

co-mingling.7

CHAIRPERSON GRIFFIS: That might be the correct way8

to say that.9

MS. TURNER: The co-mingling of young people who10

have been found to be involved in acts of delinquency with those11

young people who have not yet been found to be involved.12

CHAIRPERSON GRIFFIS: Right. Okay, good. And the13

ages of 10 to 20, which this facility will have, and you14

indicated they are in a pre-trial situation, which means they are15

awaiting their trial. So they have not been convicted or16

released.17

Secondly, you indicated that this was not a18

replacement of the receiving home. Obviously, most of the Board19

members are probably familiar with what the original one looked20

like, and now have an idea of what the new is proposed to look21

like. Architecturally, there's no comparison, but you've made a22

comparison of use. How is the use different?23

MS. TURNER: Well, programmatically, and all of the24

history of the receiving home will not certainly be transferred25
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to this facility. Programmatically, the meeting of the young1

people's needs in terms of mental health, medical treatment, and2

those kinds of aspects.3

CHAIRPERSON GRIFFIS: I see. Okay, so more full4

service and probably more, one might say, modern or contemporary5

services will be provided?6

MS. TURNER: Correct.7

CHAIRPERSON GRIFFIS: Okay. And two other smaller8

questions that came up: One, you indicated that you had seen9

other models elsewhere. Do you know, can you cite any of those?10

MS. TURNER: Sure.11

CHAIRPERSON GRIFFIS: I'm not calling into question12

them. I'm actually fairly interested --13

MS. TURNER: All right. In Hamilton County, Ohio,14

which is a part of Cincinnati, there is a 125- or 175-bed15

facility comparable to what we are proposing. It sits adjacent16

to the Howard Taft House on its right, which is an historic17

landmark. Behind it there is both a medical center and an18

elementary school, and to the left of it is a community and a19

neighborhood.20

So we spent some time talking to Bob Dugan, who was21

then a Superintendent there, and some of the community22

representatives, about how that facility evolved there. Since23

I've been in the District of Columbia since 1998 and have had to24

hear from folks all about all the NIMBI issues and those kinds of25
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things, what we thought we would do is engage the community first1

in dialog, and we've been doing this over the last couple of2

years, about what it is that would make this then a more3

meaningful part of a community versus something put upon them.4

So we think that we have and we're continuing to partner.5

It won't be just because we have to do this zoning6

hearing that the partnership will end. For as long as the7

facility exists in this community, it will be a part of the8

community and a part of being a good neighbor to the community,9

making services available.10

CHAIRPERSON GRIFFIS: Yes, and I think the record11

to date shows that there has been good communication with the12

community, and vice versa.13

How long has the Hamilton County facility been in14

operation? Do you know?15

MS. TURNER: Well, they also had an old facility16

sited similarly prior to this new, state-of-the-art facility that17

they built, which was probably over 20 years old. The actual18

construction, in their case they had to build a new facility19

while still operating the old facility. We don't have that same20

dynamic here.21

CHAIRPERSON GRIFFIS: Right.22

MS. TURNER: But it had existed for probably more23

than 20 years, but the relationship certainly changed by engaging24

the community in the design and construction, and apparently they25
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really don't even see it as there. While we are proposing to1

partner with our community and perhaps have libraries, have a2

book deposit site within the facility, and those kinds of things,3

that is different from what we saw there.4

CHAIRPERSON GRIFFIS: Okay, so this is being5

proposed as more interactive with the community than the Hamilton6

County model.7

And, lastly, my questions: You mentioned that one8

of the added benefits would be the police presence, but just for9

clarity's sake these police would be transporting individuals10

into the facility? They wouldn't be on patrol in the11

neighborhood? It's not as if it is increasing the number of12

police patrolling the surrounding area, correct?13

MS. TURNER: That's correct.14

CHAIRPERSON GRIFFIS: Okay. Board members, any15

other questions?16

(No response.)17

CHAIRPERSON GRIFFIS: Good. Very well, then, we18

thank you very much.19

MS. TURNER: Thank you.20

CHAIRPERSON GRIFFIS: We appreciate your being able21

to stay for the morning.22

MR. PATRICK BROWN: Mr. Chairman, if I could23

double-back just briefly and make some introductory remarks24

having to do with this case.25
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I'm probably the newest-comer to the team. These1

folks have been at it for a better part of three years. I am2

fortunate enough to get to present the end result.3

I think you'll see, one, ANC-5B, which has been4

involved throughout the process, and particularly as it relates5

to the Community Service Center, have indicated their support.6

Hopefully, that's in the record. If not, we have additional7

copies.8

The Office of Planning has provided actually an9

initial report and a supplemental report, again in support with10

two conditions which make sense to the applicants.11

The Metropolitan Police Department, attached, I12

believe, to the back of the OP report, is in support, finding no13

traffic problems and adequate staffing of the facility, and then14

Fire and EMS is in support, subject to meeting the building codes15

for fire and life safety, which this new construction would have16

to.17

Can I spend a moment talking about the zoning18

relief required, so that we're clear on where we're going?19

CHAIRPERSON GRIFFIS: Well, that's why we're here,20

so it's probably good use of time.21

MR. PATRICK BROWN: Yes, and there's been some22

evolution of the zoning relief and then some need for clarity.23

CHAIRPERSON GRIFFIS: Yes.24

MR. PATRICK BROWN: First, the Youth Detention25
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Facility, as the Zoning Administrator, and I agree with his1

assessment, has determined that use variance is required for the2

Youth Detention Facility component of this building, which is the3

vast majority of the building is, in fact, the detention4

facility.5

Additionally, a special exception is required for6

the Community Service Center, which is about 5,000 square feet,7

which we'll describe to you. Originally, and I think this was8

really a product of a typographically error, the case was9

advertised for a lot occupancy variance. Mr. Bello from the10

Zoning Administrator, the Acting Zoning Administrator, has11

submitted a revised ZA memo indicating that lot occupancy is in12

compliance with the applicable standards.13

CHAIRPERSON GRIFFIS: Right, and the discrepancy14

was 130-plus square feet as opposed to 103, if I recall.15

MR. PATRICK BROWN: Yes.16

CHAIRPERSON GRIFFIS: Okay.17

MR. PATRICK BROWN: It was clearly just a18

transposition of a "3" and a "0" in the typing of the document.19

CHAIRPERSON GRIFFIS: Okay, and we have20

documentation that sets the site square footage correctly?21

MR. PATRICK BROWN: That's correct.22

CHAIRPERSON GRIFFIS: Okay.23

MR. PATRICK BROWN: And I spent some time in my24

statement.25
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As to the parking issue, and the Zoning1

Administrator, both as to parking and loading, deferred that to2

the Board's discretion. In looking at parking particularly, we3

need to -- and staff has raised this issue -- we need to look at4

the Youth Detention Facility portion of the project. There is no5

parking standard applicable to a Youth Detention Facility because6

nobody's ever been faced with that. It is not defined in the7

regulations.8

There is also a parking requirement as it relates9

to a Community Service Center. Again, that's the smallest10

portion of this building. But, quite frankly, if you take the11

regulations on their face and the number of square feet we have12

involved, you come up with a number somewhere between four and13

seven hundred parking spaces for the Community Service Center.14

CHAIRPERSON GRIFFIS: But is that the Community15

Service Center on the entire project 90,000-plus square feet?16

MR. PATRICK BROWN: No. That's just the little17

5,000 square feet of Community Service Center.18

CHAIRPERSON GRIFFIS: And you're getting how many19

parking?20

MR. PATRICK BROWN: It establishes a Community21

Service Center -- they nominally have a requirement that, if you22

have fixed seating --23

CHAIRPERSON GRIFFIS: Right, right.24

MR. PATRICK BROWN: -- you have to have a certain25
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number of seats.1

CHAIRPERSON GRIFFIS: Right.2

MR. PATRICK BROWN: In this case there is no fixed3

seating.4

CHAIRPERSON GRIFFIS: Right.5

MR. PATRICK BROWN: So you have one parking space6

for every seven --7

CHAIRPERSON GRIFFIS: Square feet.8

MR. PATRICK BROWN: -- square feet.9

CHAIRPERSON GRIFFIS: Right. Where's the10

calculator?11

MR. PATRICK BROWN: It comes up very large numbers,12

and kind of the lack of reason to it. I think, quite frankly,13

and we're prepared to talk about parking, but the Office of14

Planning has looked at this in their report both as to parking15

and loading and made a recommendation that what's being proposed16

is sufficient.17

I just don't want to, again, get caught up with18

numbers because those numbers kind of come out crazy.19

CHAIRPERSON GRIFFIS: Well, we're going to have to20

get caught up in some numbers. Otherwise --21

MR. PATRICK BROWN: Yes, understood.22

(Laughter.)23

CHAIRPERSON GRIFFIS: -- we're not going to begin24

to decide. I think your point is well-taken and I think what we25
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need to do is, one, separate out the two pieces of this project,1

and, secondly, I think the Board, we can't quickly arrive at a2

rational level that will serve as the parking. I'll let you3

know, from the Board's perspective at this point, that the4

project is being advertised as interacting with the community.5

So we're going to be aware of how that might be able to6

accommodate any sort of community events and things of that7

nature.8

However, I don't think we are planning for the 100-9

year community meeting that will have to have thousands of10

parking spaces. So I think we can be rational with it, but,11

again, it goes to the bottom-line point we're going to need12

specific numbers, and we're going to need to be able to figure13

out how we actually do our calculations, so that we can14

deliberate on all that. So that's parking.15

MR. PATRICK BROWN: Sure, and you're forewarned on16

that issue. With that, I'd like --17

CHAIRPERSON GRIFFIS: I thought you were forewarned18

on that. I'm forewarned?19

(Laughter.)20

MR. PATRICK BROWN: The Board, that that's21

something we need to --22

CHAIRPERSON GRIFFIS: Oh, right, indeed. Okay.23

MR. PATRICK BROWN: With that, I'd like to turn it24

over to Mr. Ira Holland. He is the Correctional Institutional25
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Administrator for YSA, and I'll allow him to tell his role, but,1

again, his testimony will be focused in on the operations of the2

Youth Detention Facility, and then we'll follow up with Mr.3

Kessler, who will actually tell you, put the meat and potatoes on4

the building itself and the site, and marry the two up, I think5

successfully.6

CHAIRPERSON GRIFFIS: Good.7

MR. HOLLAND: Good afternoon, Mr. Chairman and8

Board. A little bit about the history of this facility and what9

took place to get us to where we are today.10

To be honest with you, we thought that we had, just11

as a matter of right, the ability to build on the old receiving12

home site. The active pursuance of this good neighbor thing was13

just something to allow us to come into the neighborhood and14

actually be a good neighbor and show some positive effects about15

what we could do within this community.16

We weren't aware until quite recently that we had17

to face a zoning issue. So the efforts that you see in front of18

you were based solely upon just being a good neighbor in the19

community.20

A little bit about the structure and our visits to21

various correctional centers or detention centers within the22

country that are similar: We spent some time up in Wilmington,23

Delaware, at the Ferris School and other locations. We tried to24

see how we could have the structure essentially be our security,25
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and that's what's the basic concept behind the facility.1

As far as the participation of the stakeholders,2

you'll see a list there that should be attached that lists a3

variety of different judges and public defender services that are4

available or part of this whole planning process. So there's5

been a bunch of input into how this thing was actually going to6

take place.7

The components that --8

CHAIRPERSON GRIFFIS: Do you mind if I interrupt9

you when you're giving your stuff?10

MR. HOLLAND: Sure.11

CHAIRPERSON GRIFFIS: That's kind of like the way I12

like to do it, but in terms of that group, the Advisory Committee13

and all that, just for my clarity, they were actually a part of14

site placement, but, more importantly, on program and developing15

the new program for this facility, correct?16

MR. HOLLAND: It's actually the result of the17

consent decree --18

CHAIRPERSON GRIFFIS: Right.19

MR. HOLLAND: -- site placement and the actual20

operational program of the facility --21

CHAIRPERSON GRIFFIS: Okay.22

MR. HOLLAND: -- what's going to take place there.23

CHAIRPERSON GRIFFIS: Good. Thank you.24

MR. HOLLAND: And from those different meetings,25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

91

which were quarterly meetings on this project, the police1

processing, the transfer and intake procedures, right now we2

operate in essentially four different locations. That kid is3

actually brought in, our youth is brought into the Police4

Juvenile Block, then moved to my Central Processing Unit of YSA,5

then on to Oak Hill for this illegal co-mingling, and then a6

transfer back to court the following day.7

We've actually brought that into one location:8

police processing, the intake, and transfer to the court. We9

have the ability to leave the youth at the actual Detention10

Center and do videoconferencing or video-hearings, if the judge11

so sees fit. So those kinds of things have kind of made this12

thing a little more appeasing.13

The Community Service Center is truly the result of14

meetings with the community, things that they wanted inside of15

this center. Telemedicines are things that they mentioned,16

things that are indicated within the plans.17

The space for an ANC meeting, and we've spoken to18

different community meetings. We've spoken to Bethesda Baptist19

Church, and arrangements have been made to have, as far as those20

large meetings, to have transport or parking there and then21

transport to the actual Detention Center for this meeting. It's22

a block-and-a-half away, and I have the capability with 15-23

passenger vans to offer that kind of service, that kind of24

shuttle service. So those things are there.25
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As far as staffing, there are 80 positions1

associated with this Detention Center. Generally, according to2

ACA standards, one per youth that you're going to house there.3

At my most pregnant staffing period, which is my 2:00-to-11:004

shift, there will be between 35 and 38 staff there from YSA's5

perspective -- again, to parking, which leaves another 30 or so6

spaces that are available, or 20 or so spaces. So we're not7

going to utilize that entire thing. The other two shifts, we're8

down to around 18 or 20 staff to operate the facility.9

As far as the actual site and location, we looked10

various sites that the District owned. We got down to three or11

four. Of those three or four sites, each one of them kind of12

eliminated themselves due to different factors.13

The site that we're currently on kind of lends14

itself more to locale. We're just sitting perfect between the15

courts and access to New York Avenue to get out to Oak Hill to16

deliver committed residents.17

The schedule for completion, we're looking at 18 to18

22 months as far as construction time.19

That's all I have, unless there's any more20

questions.21

CHAIRPERSON GRIFFIS: There's always some22

questions.23

MR. HOLLAND: I thought you'd say that.24

(Laughter.)25
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CHAIRPERSON GRIFFIS: For clarification, the1

employees that you indicated, 80 and then, as you indicated, the2

high point of employees, so it would be 35 to 38, roughly 40.3

MR. HOLLAND: Uh-hum.4

CHAIRPERSON GRIFFIS: Is that the total number of5

employees in the facility? Are there other folks that would not6

be under your employee base? For instance, any other sort of7

social workers or anything else that would be possibly there on8

shifts or for long duration of time?9

MR. HOLLAND: YSA is a complete juvenile justice10

entity. So those social workers and case workers all work for11

the same agency.12

CHAIRPERSON GRIFFIS: Okay, so it's all under one13

umbrella?14

MR. HOLLAND: Exactly.15

CHAIRPERSON GRIFFIS: That's it.16

MR. HOLLAND: And if I can be more specific there,17

that 9:00 p.m., or normal working ours, 9:00 to 5:00, is probably18

the most of that 38 to 35. The majority of those case workers19

and social workers will be leaving at about 4:30 or five o'clock.20

So that the reduction will even go down from then.21

CHAIRPERSON GRIFFIS: I thought your shift highest22

point was 2:00-11:00?23

MR. HOLLAND: Two to 11:00 is my highest staffing24

shift.25
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CHAIRPERSON GRIFFIS: I see. Okay.1

MR. HOLLAND: Okay.2

CHAIRPERSON GRIFFIS: That's 2:00 in the afternoon3

to 11:00 in the evening?4

MR. HOLLAND: Right, it's my highest staffing, but5

the normal warm-and-fuzzy people leave at five o'clock.6

CHAIRPERSON GRIFFIS: Exactly, 9:00 to 5:00, the7

lucky ones.8

MR. HOLLAND: The lucky ones.9

CHAIRPERSON GRIFFIS: Okay. Ms. Renshaw?10

VICE CHAIRPERSON RENSHAW: Thank you for clarifying11

that it's 2:00 p.m. and not 2:00 a.m. I was unclear about that.12

Just to ask you about the staffing for the Service13

Center, is that a separate staff or is that the existing staff14

that you have?15

MR. HOLLAND: For the Community Service --16

VICE CHAIRPERSON RENSHAW: Community Service17

Center.18

MR. HOLLAND: The staffing that we're going to do19

is actually the Community Service Center is outside of my -- it's20

within the facility, but it's a partnership between us and the21

community representatives. So their staffing will be a little22

different there.23

What we plan is that the Superintendent and a panel24

from the community will get together and put together a monthly25
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calendar of events. There are essentially four to five offices1

in the space right now that they could utilize during normal2

business hours, and that's about it. As far as large meetings or3

planned events, it will come out of the result of that, that4

monthly calendar and that panel meeting.5

VICE CHAIRPERSON RENSHAW: All right. You said6

that you will take between 18 and 22 months to complete7

construction. Are you under a court-ordered deadline?8

MR. HOLLAND: We are. We are actually past our9

deadline to have this up in operation. We have been to the court10

for relief under the consent decree, so they understand the11

delays, but, yes, we are under a deadline.12

VICE CHAIRPERSON RENSHAW: All right, thank you.13

CHAIRPERSON GRIFFIS: Any other questions?14

COMMISSIONER MITTEN: I'd like to ask a few more15

questions about the Community Service Center, and I don't know if16

anyone else is going to be speaking to that. But I'm having17

trouble putting my hand on it right now, but I thought there was18

some kind of recreational component to it as well?19

MR. HOLLAND: There is. It will explain itself20

more in the architectural section.21

COMMISSIONER MITTEN: Okay.22

MR. HOLLAND: But we've made available two23

different or distinct entryways into the gymnasium, so that24

there's a public entrance and a kind of more secure entrance for25
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the youth within my program.1

We have talked to the community. They understand2

that they will be able to use the gym certain nights of the week3

for recreation, and that's the kind of thing that we always plan4

and why we spent the extra dollars to put in a separate public5

elevator that leads there, a secondary stairwell, and those kinds6

of things -- to allow them usage of this recreational space.7

COMMISSIONER MITTEN: And then going back to Ms.8

Renshaw's question about staffing, are you saying that in terms9

of someone who would be supervising that recreational facility on10

those nights that it was made available to the community, that11

would be more or less the community's responsibility or --12

MR. HOLLAND: Well, I have the luxury of being a13

D.C. entity, and we've talked with Parks and Rec. about this14

particular project and a future park that we wanted to put in the15

area as well. There's conversations about how we're going to16

manage that. I intend that there will be a Parks and Rec. staff17

there during the hours that we have the community in as far as18

this recreational period.19

COMMISSIONER MITTEN: Okay, thank you.20

VICE CHAIRPERSON RENSHAW: While they're talking,21

I'll ask you another question.22

MR. HOLLAND: Sure.23

VICE CHAIRPERSON RENSHAW: Ms. Turner mentioned24

2,000 transport trips to Laurel at present. Is that a yearly25
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total?1

MR. HOLLAND: Yes, Ma'am, that's a yearly total.2

VICE CHAIRPERSON RENSHAW: That's a yearly total?3

MR. HOLLAND: We make three trips per day, six days4

a week, two trips on Sunday.5

VICE CHAIRPERSON RENSHAW: Okay.6

CHAIRPERSON GRIFFIS: And how many vans do you have7

or anticipate having?8

MR. HOLLAND: At the new location?9

CHAIRPERSON GRIFFIS: Yes.10

MR. HOLLAND: Two 15-passenger vans would suffice,11

one for --12

CHAIRPERSON GRIFFIS: Okay, just two?13

MR. HOLLAND: -- delivery and one for backup.14

CHAIRPERSON GRIFFIS: Yes?15

MEMBER ETHERLY: Mr. Chair, one quick question.16

Mr. Holland, you mentioned the alternative sites that were under17

consideration and how they essentially kind of dropped themselves18

out of the running. Could you talk in perhaps just a little more19

detail about what was it regarding -- I think we were talking,20

one, the D.C. Village site and then also the Independence and21

19th Street Southeast site. What about those two sites did you22

find to not be acceptable? And perhaps this might be more23

appropriate for the architectural side, but I would be interested24

in just some feedback on that.25
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MR. HOLLAND: Actually, the actual study is a1

little more than three years ago, but I'll try to refresh. I2

know we ruled out the one on 13th Avenue or the D.C. Village just3

out of location.4

MEMBER ETHERLY: Okay.5

MR. HOLLAND: It took us even farther away from the6

courts, and the amount of work needed there for new construction7

would have been extremely cost-affected for us. So that one was8

the route there.9

I think the 1901 was purely a size kind of thing.10

MEMBER ETHERLY: Okay.11

MR. HOLLAND: It wasn't large enough to accommodate12

the program that the assessment had -- and, as I pointed out, the13

proximity of the D.C. Jail and D.C. Hospital, but it was more of14

the size also than we've got there.15

MEMBER ETHERLY: Okay. All right, thank you.16

Thank you, Mr. Chair.17

CHAIRPERSON GRIFFIS: Any other questions?18

(No response.)19

Of course, the Board always reserves the right to20

have questions later when they come up.21

(Laughter.)22

But let's continue down the road then.23

MR. PATRICK BROWN: Okay, I would like Mr. Kessler24

to take us through the project from the site through the building25
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and marry up the operational end of it with the building itself,1

and then that will allow us to also have a discussion with Mr.2

Wade on security issues, where the building itself is kind of the3

cornerstone of the security program. So we'll marry the two up4

there and, hopefully --5

CHAIRPERSON GRIFFIS: Good. Yes, I think6

architecturally -- well, let's walk through this. I think7

circulation is obviously one of our important issues, but I will8

let you proceed.9

MR. PATRICK BROWN: I also would point -- and we10

can pass this up, and it may help the Board. It's a small enough11

size that the Board can get their hands around it.12

CHAIRPERSON GRIFFIS: A model? It's a model.13

MR. PATRICK BROWN: It's an individual model as14

opposed to --15

CHAIRPERSON GRIFFIS: You know, that has to come16

into the record now. I can't give it back.17

(Laughter.)18

MR. PATRICK BROWN: Oh, we'll provide photographs19

of it.20

(Laughter.)21

CHAIRPERSON GRIFFIS: Okay, good.22

MR. PATRICK BROWN: Mr. Kessler?23

MR. KESSLER: Thank you. Thank you, Mr. Chairman.24

Can I stand up here and talk to the Board? Would that be all25
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right?1

CHAIRPERSON GRIFFIS: Yes. Actually, let me give2

you a pointer.3

MR. KESSLER: Oh, I have a pointer.4

CHAIRPERSON GRIFFIS: Do you?5

MR. KESSLER: Right, yes.6

VICE CHAIRPERSON RENSHAW: Could I ask, as you're7

grouping for this, which is the front door of this model?8

MR. KESSLER: This is the front, and you enter over9

on the side.10

VICE CHAIRPERSON RENSHAW: Right here?11

MR. KESSLER: Yes.12

VICE CHAIRPERSON RENSHAW: All right.13

CHAIRPERSON GRIFFIS: What we'll do is we'll orient14

the model as the drawings that are in front of us, so that it15

should be that way -- no, this way.16

VICE CHAIRPERSON RENSHAW: This way, but they go in17

this way?18

CHAIRPERSON GRIFFIS: Correct. You can see the19

public entry is indicated.20

Okay, we'll pass this all the way down.21

MR. KESSLER: In approaching the design, we needed22

to integrate three different areas, and you've heard about all23

three: security, which is a very serious concern in putting a24

facility like this in a neighborhood, and we have a lot of25
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experience. Our first, I've designed a number of urban detention1

facilities very similar to this, and we understand how to do that2

physically, to make the barrier.3

The next component is what Ms. Turner and Mr.4

Holland talked about, is the professional operations of the5

facility, and how can the architecture facilitate that?6

And then, thirdly, it's, how does the facility fit7

into the community? How do we be a good neighbor with our8

architecture and with our massing?9

So the three of those aspects are what has formed10

the design.11

Now the site location is in the Ivy City area.12

It's across from Gallaudet University, right across the Mount13

Olivet Road. Also in the area is an industrial zone right behind14

it. There are two residential areas, the Ivy City apartments and15

rowhouses that are on either side of it -- those were a strong16

influence in the design of the facility -- and New York Avenue17

right here, which of course is critical in terms of moving back18

and forth to the courts.19

We have taken some hints in terms of the previous20

facility, putting parking and using it as a buffer, landscaping21

it to be adjacent to the parking of the Ivy City apartments. We22

have located the more private side, the residential side, to the23

back of the site and have buffered it with the support and24

community service area.25
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These are the row of rowhouses and the Ivy City1

apartments here. Even though these buildings are not visible2

from our site, these are college buildings at Gallaudet3

University, and we thought there was a nice connection between4

the great achievements Gallaudet has made to individuals who had5

to overcome adversity and using it symbolically to bring some of6

that expression into our facility, and kind of leap over the7

fence and come out into the community. The dignity but8

exuberance of the buildings, the colored roofs, and the striping9

and the articulation of the architectural elements seem to be10

appropriate for this facility and in the neighborhood.11

CHAIRPERSON GRIFFIS: Interesting, the two halls12

are older structures, but Kellogg actually is new, is that13

correct?14

MR. KESSLER: Yes.15

CHAIRPERSON GRIFFIS: Okay. We'll take the nod of16

the heads as indication of yes.17

(Laughter.)18

A quick question on the site.19

MR. KESSLER: Yes.20

CHAIRPERSON GRIFFIS: I'm sorry if I missed it, but21

what is the use directly behind the residential component towards22

New York Avenue?23

MR. KESSLER: This is an industrial --24

CHAIRPERSON GRIFFIS: I mean immediately adjacent.25
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From the area, it looks like there's a lot of trucks.1

MR. KESSLER: Yes, it's a depot.2

CHAIRPERSON GRIFFIS: Okay.3

MR. KESSLER: And there are warehouse buildings4

right adjacent to the site.5

CHAIRPERSON GRIFFIS: Okay, do you know offhand,6

are they functioning warehouses with daily operations or it's7

storage?8

MR. KESSLER: I don't believe they're -- I think9

they're vacant right now.10

CHAIRPERSON GRIFFIS: Okay, okay.11

MR. KESSLER: We have a very irregular site and one12

that has quite distinct topography. This is the high point of13

the site. It drops down more than 30 feet to each corner of the14

site. So we have taken advantage of that to lower the mass of15

the building, and a lot of the grade changes right off the16

street. So we've set the building down.17

We have put in an extra story for service. There's18

a basement story behind, which is the most private area. We have19

our loading docket and mechanical access. At this point it's all20

outside of the security of the facility, so we can maintain it21

and bring goods into the facility, and still maintain security.22

We have a number of different uses. It's a very23

complicated building. We have a police entry, and we want to do24

this with privacy and dignity. Police cars will come in, and we25
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have created what we call a vehicular "sally port," and that's a1

garage with doors at the front and the back, and the back doors2

open, the police car would come in, the doors would close. They3

would be in a secure environment. At that point they could take4

the child out of the car and bring them into the facility into5

another set of security doors. That would all happen in the6

privacy of the facility, and the police cars would, then when7

it's clear, pull out and come back onto the street.8

Parking is here. We've reserved visiting up toward9

Mount Olivet Road. The public entry is here in the front, and as10

you can see here in our rendering, in trying to relate to the11

community we wanted the front door to be as big as possible and12

as open and as inviting, and to reduce some of the threshold fear13

of entering the facility like this. So we have symbolically14

opened up the facility toward Mount Olivet, and it will be lit at15

night.16

We have also used this entry to break the mass17

down, to bring it more toward a residential side and to tell the18

story that we have different types of facilities operating on the19

same site: a processing and support area, a private residential20

area that's in a secure condition, and then we have an open21

community center, and we've denoted this with different color22

brick and different fenestration.23

So the building tries to explain just what are the24

functions that are going on and to be friendly at the same time,25
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somewhat in the nature of the Gallaudet buildings, but also being1

unique to our time and this location, that we wanted it to be a2

friendly presence but a dignified presence.3

The front area of the site, this slope, we're going4

to heavily landscape and let it be a garden. We have a port that5

really is an organizing factor for the circulation of the6

facility, and so we can bring light and air, light into the7

corridors and still not compromise the privacy of the facility.8

On the lot line we have open courts, which we have9

met all of the zoning restrictions for the R-4. So our setbacks10

and height, massing, lot occupancy, all conform to the R-411

restrictions.12

CHAIRPERSON GRIFFIS: On that, very quickly, first13

of all, there's a gate indicated as back toward the rear. So14

that's enclosing the rest of the facility, but is that some15

specific parking?16

MR. KESSLER: Yes. Well, this we have fenced in17

the secure side of the facility --18

CHAIRPERSON GRIFFIS: Right.19

MR. KESSLER: -- and that would allow in vehicles20

for loading, maintenance, trash removal, food coming in. We have21

a kitchen back here as well as maintenance to the mechanical22

space.23

CHAIRPERSON GRIFFIS: I see.24

MR. KESSLER: So we have fenced this, but in25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

106

keeping with being part of the community we don't have a fence1

that goes around the front or to the sides. We're very open to2

the community --3

CHAIRPERSON GRIFFIS: Right.4

MR. KESSLER: -- and can handle that very5

confidently with our other security measures.6

CHAIRPERSON GRIFFIS: Meaning that the gating and7

secure area is actually not going to be very visible, if visible8

at all, from the main street?9

MR. KESSLER: That's right.10

CHAIRPERSON GRIFFIS: Is there a checkpoint that11

those servicing trucks come out of or how is the gate operated?12

MR. KESSLER: This will be, it's a non-secure gate.13

CHAIRPERSON GRIFFIS: I see.14

MR. KESSLER: It hasn't quite been determined.15

Most likely, it will be an electronically-operated gate. It's16

not a secure fence that goes around. It's more to keep nuisances17

away from the back, curious neighbors, from getting too close to18

the facility. But it's more of a privacy fence --19

CHAIRPERSON GRIFFIS: Okay20

MR. KESSLER: -- than a security fence.21

CHAIRPERSON GRIFFIS: And you're showing some sort22

of pads on the green, on the north side, adjacent to the23

residential. Yes, those. Do you want to just explain what that24

is?25
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MR. KESSLER: This is mechanical equipment, a pad1

mounted out in the back.2

CHAIRPERSON GRIFFIS: Okay.3

MR. KESSLER: Again, on the most private side of4

the site.5

CHAIRPERSON GRIFFIS: And you have a dashed6

rectangle in the middle of the parking. Do you just want to7

indicate what that might be?8

MR. KESSLER: Oh, yes. This is, because of the9

slope of the site, this is our water retention area.10

CHAIRPERSON GRIFFIS: And you have one at the high11

end, then on the far bottom right?12

MR. KESSLER: Yes, these are the two low areas.13

This is the high point of the site and we slope down to these two14

points.15

CHAIRPERSON GRIFFIS: We see a lot of VIP parking16

that's set up like that, and I just wanted to make sure what it17

was.18

Okay, any other questions on the site plan?19

VICE CHAIRPERSON RENSHAW: Just a question about20

the police intake "sally port," you call it?21

MR. KESSLER: Yes.22

VICE CHAIRPERSON RENSHAW: Is that monitored by23

someone inside?24

MR. KESSLER: Yes.25
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VICE CHAIRPERSON RENSHAW: The police vehicles1

don't have any kind of a little automatic transmitter to open the2

door?3

MR. KESSLER: No, they don't. It will be4

controlled from a control room inside the police -- I can point5

that out to you when we get into the plans.6

This is our security diagram, and this is the7

essence of the facility and how we can be confident that the8

community is safe and that we can use means that are state-of-9

the-art tested means to keep this facility secure.10

The yellow and green portions are secure areas,11

which means that there will be an 8-inch concrete block wall12

that's filled solid and has reinforcing bars every 8 inches, both13

horizontally and vertically. This is the standard for high14

security facilities.15

When we have windows, we use multi-layer16

polycarbonate, which is attack-resident glass, and it is17

commensurate with the envelope in terms of it being security.18

That leaves us, how do we get in and out securely? How do we19

penetrate that where we need it?20

We've shown that with these orange areas, and those21

are sally ports. Much like this sally port for the vehicles,22

these are pedestrian sally ports. The concept behind the sally23

port is that its interlocking doors, we electronically interlock,24

and it means if one door is open, the other is closed. So25
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there's not a possibility that somebody could, when a door opens,1

throw a chair in there and empty out the facility. There's never2

a continuous opening through that perimeter, and they're all,3

these doors are operated from a secure control room, which we4

have indicated here in brown.5

This is right here, right on the lobby, and that is6

the most secure portion of the facility, and all of the doors,7

cameras, very sophisticated monitoring systems that we have are8

all monitored there. So they will have the ability to control9

all of these sally ports from a remote and secure way, which10

means that nobody can be taken hostage and forced to open a door.11

They are always in a very secure area.12

The green area is the police processing, and that13

also is secure, but the police want to be able to control that14

themselves. So we have created a subcompartment that's also15

secure, but it will be within the control of the police, who will16

operate the processing area, and they will be able to control17

their cars coming in and out, their officers coming in and out.18

It also has an override from the central control of19

the facility. So that is how we ensure the security here.20

The rest of the spaces are outside the security21

area, and so it's welcoming to the community. They can feel22

confident that everything, anything that has to do with detention23

is back behind a secure wall and a guarded entry.24

Now that's an overlay, and here's how the spaces25
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actually work, with the housing component back here, and I have a1

larger drawing to explain that. So you can be confident about2

what's going on here.3

Let me just start with the police. This is the way4

the residents will be coming in, the arrestees. They'll come in5

through the sally port. We have an office right here that will6

control the sally port, and then we have a pedestrian sally port.7

So we have extra security from this garage back into the police8

workstations.9

Here is where officers from probation and parole10

will interview the arrestees. They will determine their status,11

how they will be processed through the system. They can be12

released to their parents right directly to the lobby -- this was13

a requirement of the program -- without ever being taken into the14

facility.15

There are conference rooms where parents could come16

in, enter through the secure area, but stay in an intermediate17

place, where they wouldn't have to go into the processing area,18

but it's still secure for meetings. Releases would occur right19

out into the lobby and then back out the front door.20

For public that come in, they would come in this21

way. We have, just like an airport, a metal detector, a security22

counter. We have provided adequate space for all of that, a23

vestibule just for energy purposes.24

We have a community center lobby, toilets for the25
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community, and then we have a community hall, two multipurpose1

rooms which are about the size of classrooms that can be used for2

community classes, and a large circulation space for visiting or3

informal gatherings, possibly exhibits by the Boy Scouts. It is4

a space that's very flexible and very open, and we have put a lot5

of time into designing it as such. So it will be a very pleasant6

place.7

As Mr. Holland said, we have an area for8

telemedicine and offices that can also be used by the community.9

This was their request. And we have a kitchen, a very small10

kitchenette for a caterer to use.11

That all will occur outside security. For now the12

rest of the security, for parents coming to visit children that13

have been arrested, they will come in. We have created a14

sublobby that is a little more private for their own comfort.15

They would be able to access -- central control is right here.16

They could talk to the control room and then be let into the17

facility through this sally port into a visiting area which looks18

onto our courtyard. Potentially, we can even have visiting in19

the outdoor courtyard.20

The courtyard is designed for passive. It's not a21

basketball court. We had considered that, but it's a more22

reflective, contemplative area that classes could be held and23

it's another environment that will be an alternate to being24

inside.25
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Going back to the processing area -- so that's as1

far as the public would go. The police processing, if they have2

been determined to need to be held over for a night, they would3

come into the intake area, where clothing and initial interviews4

would take place to determine if they have special needs and to5

start the classification process. That is adjacent to the6

medical area. They would come in for a medical evaluation before7

they're placed with other children.8

Then that leads on to the housing unit.9

CHAIRPERSON GRIFFIS: While we have a quick moment,10

also, Mr. Brown, we're going to need Submission Sheet G2.1, the11

security diagram. I didn't see it in this.12

MR. KESSLER: Yes, I'm sorry about that. I forgot13

that. I can get you that diagram.14

This is just to put it more or less in this15

relationship. There are 80 beds for children. That's broken16

down into eight housing pods with 10 children each. So this is a17

manageable size. It's one that's been tested at other18

facilities. It's more like a large family.19

There will be a staff member that will be assigned20

to that pod 24 hours a day. So they will always be supervised21

directly. Each of them will have their individual room, and we22

have a day room, a living area and dining. They will eat in23

here, and then adjacent to it we have an outdoor recreation area24

that is securely fenced in at the top. There are solid walls25
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around the side, but it's open to the sky.1

On the second level, we step it back and have a2

terrace that overlooks. So that was how we accomplished it. You3

might be able to see that in the model, that we step it down, but4

it's very secure.5

So each of these pods can be operated differently.6

That's how we achieve the degree of security and safety on the7

inside. There will be children that are there just by8

circumstance, and that they have not -- they are really in need9

of protection and they very traumatized by the whole event.10

There will be other children that are very dangerous and11

assaultive and need to be separated. So that's what these12

different pods do.13

Mr. Holland is very adept at sorting that out14

through the classification process, and the staff recognizes the15

attributes of these children. So eight different classifications16

can happen here. Boys and girls will be held in this facility.17

The four pods circle a very intensive core of18

multipurpose space and interview space, classrooms, as well as19

recreation and game space. Some of these truly are children and20

they need a range of outlets for them to be in a healthy21

environment. So that's right here in the housing pod.22

We have, to give another degree of security and to23

allow the staffing of the facility to be reduced during certain24

hours, we've put another sally port here, and so this is a25
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subcompartment within the entire facility, and it's a way that we1

can have this facility operate economically.2

The second level is administration. This is3

outside. They can get visitors from the lobby through an4

elevator right here. They would also go through a sally port5

controlled by central control to come back into the secured area.6

The gymnasium, this is a very special area because7

it's going to be used both by the secure facility and the8

community. So what we've used the sally port, to separate. We9

have two sally ports coming in. When the residents use the10

recreation, this door will be locked. Those doors are all11

monitored, just like all the doors in central control. We'll12

know it's safe then to open these doors and they can let them in13

in a controlled manner. They can use it.14

There will be staff here when they're using it.15

When they're done, they'll go out. The staff will clear it.16

They will radio it to central control, who also has a closed-17

circuit camera in this area, and then they can open up these18

doors and we have two secure doors separating it from the secure19

side. So we feel quite confident -- the gymnasium is essentially20

deal with like the lobby -- that we have a secure passage between21

the two, and we're able to convert it.22

Also, on the upper level we have a staff support23

area. Having facilities for staff is important to the24

operations. We have a break area, library, training area, all in25
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the facility, in order to -- staff, as Mr. Holland will tell you,1

is really the essence of the facility and essence of security.2

So it's going to be a good place for staff to work.3

We have an educational component with classrooms4

and open space, both an informal education area as well as formal5

area, library, cart storage that will bring library books back to6

the housing units.7

On the upper level, this is where the upper level8

of administration will be. The Superintendent's office will be9

at this level, and he will look right into the courtyard. So10

he'll be connected to the facility. He's not going to be11

removed.12

The other higher-level staff will be up on the13

third level, and it gives us -- our third level is right up here14

in terms of the front elevation. This is where our gymnasium is,15

and the open non-secure community center is in this area with a16

very bright and inviting entry that faces Mount Olivet.17

Our community center is also differentiated through18

the use of brick. We have used brick patterns to break down the19

mass, to relate to the rowhouses and the Ivy City apartments. We20

have approached combining the security side, the operational21

side, and the community, its position in the community.22

CHAIRPERSON GRIFFIS: Very nice. Thank you very23

much. It's an impressive layout in terms of the physical plans24

that are required that are directly attendant to the actual25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

116

functions that are going. Well, I think it's turned out to be a1

fairly handsome massing on the site, but that's my opinion.2

MR. KESSLER: Thank you.3

CHAIRPERSON GRIFFIS: Board members questions?4

Anything at this point? Yes, Ms. Renshaw?5

VICE CHAIRPERSON RENSHAW: Yes. Just a question:6

On A1.1 you pointed out the dining areas in each of the pods.7

Where is the kitchen?8

CHAIRPERSON GRIFFIS: It's in the basement.9

MR. KESSLER: Oh, yes, okay.10

VICE CHAIRPERSON RENSHAW: It's in the basement?11

MR. KESSLER: It's in the basement. This is in12

your package. I left this to the end in case there are questions13

because it is the support area.14

Because the site slopes down, we have the15

opportunity to stick a half-level under the building. So this is16

where the food service kitchen, and the loading area is in the17

back, a very private area, all the way around. We have a18

receiving area. We have storage and workshops here.19

None of the detained youth will ever come down20

here. This is outside -- on this side it's outside of security.21

Here, even though youth won't be down, we have put it inside22

security to facilitate the food carts coming up. Food will be23

delivered to the pods. We have the elevator right here that24

we'll bring it right to the bridge as it comes up.25
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The laundry is here as well, and we have one other1

vehicular sally port. This is for transfer back and forth to2

court. We separated that from the processing to clarify the3

comings and goings. So that's what happens down here on the4

back.5

MR. PATRICK BROWN: Mr. Kessler, before you go on,6

could you just point out the loading facilities that are there,7

and then also go back to the site plan and go through the8

parking?9

MR. KESSLER: The loading that we've shown, we've10

drawn in a 30-foot truck. There's no loading dock. It would11

just be an apron and a rolling door. This is all that was12

considered needed for bringing in the food and taking the trash13

away. We have places for dumpsters outside in the same area.14

So this is tucked away. Smaller vehicles, we could15

put two of them in there, if needed. So it's a bit of a tight16

turn, but this is part of the reason for curving the building17

here, is to facilitate the turn of the 30-foot truck. We have18

tested that, so we're confident with the use of the loading dock.19

In terms of parking, we have 65 spaces. This is20

what was determined in the analysis to be needed for the21

facility. We have visitors' parking which would be out here in22

front. We'll have flags out front, and this will be -- we will23

do everything to direct visitors to come in here to the front24

entry.25
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We do have a staff entry which is off of the staff1

parking, which would be back in this area. They would be able to2

go into their own staff break area and muster area where they get3

ready for their shifts.4

CHAIRPERSON GRIFFIS: Let's go back to the loading5

dock. You said you have one at 30-foot deep or conceivably6

that's a 30-foot truck?7

MR. KESSLER: Yes, a 30-foot truck. That's what --8

CHAIRPERSON GRIFFIS: You indicated that you could9

possibly put two vehicles in there?10

MR. KESSLER: That's right. It's about, I think11

it's a little more than 22 feet across there.12

CHAIRPERSON GRIFFIS: Okay, and then what you have13

is actually an interior service area, where you're going to be14

unloading on the apron?15

MR. KESSLER: That's right.16

CHAIRPERSON GRIFFIS: And then you're bringing it17

right inside, but there's ample room behind. That's where you're18

actually going to be staging your materials, whether it be paper19

going left and food going right, or whatever it is, correct?20

MR. KESSLER: Yes. Yes, that's exactly right.21

CHAIRPERSON GRIFFIS: Okay.22

MR. KESSLER: We have put this outside security.23

Our sally port is here, so we have a large roll-up door. We'll24

roll that door up. They'll move the goods right into receiving.25
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This is where it can be checked and weighed, and checked for1

contraband, which is an important aspect before it comes into the2

security. So once the financial review is done and the3

contraband review, then it can be taken into the sally port.4

COMMISSIONER MITTEN: Now that we're on the subject5

of loading and parking, can you just describe for the Board how6

pedestrian-friendly the environment is there? I mean, are there7

public sidewalks all through the community? Will people be able8

to access it easily by walking?9

MR. KESSLER: Yes, and there are sidewalks right10

along on Mount Olivet. On this side of the street, I think this11

is -- actually, there's sidewalks on both sides.12

This is the grounds of Gallaudet University. These13

are the rowhouses right here, and here's the sidewalk from the14

Ivy City apartments. So there's a sidewalk that comes from the15

Bethel Church right to the -- right along here down to the16

facility. So there is a sidewalk.17

It is quite urban in this area. There are18

rowhouses. As we come across Mount Olivet, it becomes more19

residential.20

COMMISSIONER MITTEN: Is there any Metro bus21

service along Mount Olivet, or where's the closest Metro bus?22

MR. KESSLER: West Virginia Avenue.23

COMMISSIONER MITTEN: I don't know -- it's not24

marked on your landscape plan or your site plan. Can you just25
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point to it?1

MR. KESSLER: Michael, is it right about here?2

Here's the Bethel Church. Is there a bus stop there?3

And then there's also a bus stop here on the other4

end of the rowhouses.5

COMMISSIONER MITTEN: Can you point again to the6

one by the church, please?7

MR. KESSLER: It is on Mount Olivet Road, Michael?8

Mount Olivet and West Virginia.9

CHAIRPERSON GRIFFIS: So it's on the two extremes10

past the facility. So you would say those are walkable distances11

to the facility?12

MR. KESSLER: Oh, yes, that's walkable.13

CHAIRPERSON GRIFFIS: Anything else? Yes, Ms.14

Renshaw?15

VICE CHAIRPERSON RENSHAW: Yes. There used to be a16

DMV Inspection Station close to Gallaudet. Is that shown on17

L1.1?18

MR. KESSLER: Yes.19

VICE CHAIRPERSON RENSHAW: That's where I thought20

it was. And the city may be reviving that Inspection Station?21

MR. KESSLER: Apparently, there's a new one.22

VICE CHAIRPERSON RENSHAW: What did you say?23

They're not going to use that one?24

MR. HOLLAND: They're not going to use that one.25
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They've constructed another one a little farther north of that1

one.2

VICE CHAIRPERSON RENSHAW: All right. I'm just3

remembering the traffic jams that happened at that location.4

MR. HOLLAND: I understand.5

VICE CHAIRPERSON RENSHAW: Because I was in them.6

(Laughter.)7

CHAIRPERSON GRIFFIS: Which goes directly to our8

case. So let's take that on right now.9

VICE CHAIRPERSON RENSHAW: That's for the record.10

CHAIRPERSON GRIFFIS: Okay, thank you very much.11

MR. KESSLER: You're welcome.12

MR. PATRICK BROWN: I'd like to introduce Mr. Wade13

from MCD Security Consultants to kind of close out the security14

picture for you.15

CHAIRPERSON GRIFFIS: Yes, and we appreciate your16

being here. I think you can be somewhat of summary nature,17

unless Board members have serious concerns. It is fascinating.18

MR. WADE: It was my intent to bid you good19

morning, and since it's afternoon --20

CHAIRPERSON GRIFFIS: Yes, exactly.21

MR. WADE: -- I'll be very brief.22

(Laughter.)23

I certainly appreciate being here this morning. We24

are the design-build contract for both the security and the25
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electrical systems here at the site. It's something that we do1

quite regularly. Myself have been involved in well over 1252

facilities and currently on several juvenile facilities, some of3

which were used as a basis for the model here.4

CHAIRPERSON GRIFFIS: Now when you say this is5

somewhat -- the design-build aspect of this is what usually6

happens or --7

MR. WADE: It varies from place to place.8

CHAIRPERSON GRIFFIS: It does? It does?9

MR. WADE: Yes.10

CHAIRPERSON GRIFFIS: Okay.11

MR. WADE: What we've done here is the security12

design of this facility meets all the applicable standards that13

are out there. In fact, what we have done is we've exceeded them14

in many cases, both the standards and practices that are used in15

modern juvenile detention facilities, which are different than16

the way adult facilities operate, largely because of the17

programming.18

We have been involved right from the beginning with19

the architectural, as well as the programming, side of this. So20

that our services kind of mend in very well with the overall21

facility.22

Our design is based on a very strong foundation of23

these security principles with paramount importance of obviously24

the three key issues. One is the safety and security of the25
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staff, the safety and security of the residents, and the safety1

and security of the community which is around the facility.2

This is achieved really through what's called3

security in-depth. I think Jim's gone over that to some extent.4

Basically what that is is you've got concentric rings. If you5

start with the housing units and the way everything kind of moves6

out from that, you've got ring after ring of security here, but7

it doesn't really impede the processes within the facility.8

We're using a keyless facility here in terms of the9

way that the staff moves. It allows greater access to the10

programs and the facility, and it's really important in terms of11

the integration for achieving the security and the safety aspects12

that we talked about before.13

If you can imagine a facility with hard keys, if14

something should happen, it grants access to areas that you may15

not. By using a keyless facility, using cards, we can integrate16

a lot of the security and safety features into other processes.17

Should the staff member require assistance and hit their carried18

duress system or go horizontal for some reason, the duress system19

will go off and what will happen is it will deactivate this card20

that's used in that area. So it becomes useless. It becomes a21

deterrent for residents to even attempt to take that. So it kind22

of keeps everything down.23

We use it also to check residents, the same card to24

validate that they are there through the procedures that Ira and25
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his staff have, so that we log this activity. There's call1

systems for the residents to summons assistance, should they need2

it.3

All of this is done and controlled through the4

secure area that Jim had pointed out, the central control area,5

and there's also a secondary area on the second floor, which is6

an emergency command center, so to speak, to allow staff to take7

control of situations and even taken control of central control,8

should that be necessary.9

We have some perimeter detection systems that are10

more used for notificational along the back secure area of the11

facility that Jim pointed out, where the fencing is. It is12

integrated into the lighting control system. Normal lighting is13

at a lower level. Should an occurrence happen, it will increase14

the intensity of the lighting in that area, only in that zone.15

So it's not like all of a sudden we're bringing daylight into the16

community, or the staff can control that as well.17

We also have interior and exterior closed-circuit18

television that is trained on these areas, should an occurrence19

happen. And that's more for an assessment situation.20

That is about as quick as I can be with this, and I21

welcome any questions that you have.22

CHAIRPERSON GRIFFIS: Yes, and we appreciate that.23

I think that's fascinating.24

First of all, the deactivation of the key in25
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distress is an amazing technology, well-thought-out.1

Any questions?2

VICE CHAIRPERSON RENSHAW: Yes, about alarms, noise3

in the community.4

MR. WADE: Actually, all of the alarm conditions5

are internal to the central control. It's a principle that's6

used that you don't typically alarm throughout the facilities7

anymore, because what it does is it obviously agitates the8

residents that aren't involved in that situation. So the9

appropriate authorities inside the facility are notified. It's10

not necessary to notify, you know, to make the big racket that11

heretofore has been used.12

CHAIRPERSON GRIFFIS: How would, in the off chance13

that there was a security breach, how would the community be14

notified? Is there any -- this may be more of --15

MR. WADE: That's probably more an Ira question.16

MR. HOLLAND: Actually, what we're doing in Laurel,17

and we'll duplicate the system, is that we've integrated a18

computer system that's a voice autodialer that will alert area19

residents after a test that want to be notified that there is a20

problem with the institution. That's what we've done in Laurel21

with the surrounding Jessup area.22

CHAIRPERSON GRIFFIS: That's interesting.23

MR. HOLLAND: The actual test says, "Hey, would you24

guys like to be notified of a disturbance?"25
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CHAIRPERSON GRIFFIS: Right.1

MR. HOLLAND: If they say yes, they're left on a2

list, and if something happens, an autodialer starts dialing3

these numbers.4

CHAIRPERSON GRIFFIS: Great.5

Any other questions?6

MEMBER ETHERLY: A real quick one, Mr. Chairman.7

Mr. Wade, thank you for the presentation. Of8

course, I want to be sensitive to not getting into too much9

detail regarding security. From the standpoint of the courtyard,10

and maybe Mr. Kessler may also want to chime in, the courtyard11

itself, there's not a sally port type of entryway to access that12

courtyard, but typically residents will be escorted into a13

courtyard. They are supervised at all times, so to speak. Is14

there, in terms of what appears on A1.2, the end of the -- let me15

be clear.16

You have the courtyard area and then you have what17

appears to be kind of a long, rectangular type of area. Is that18

also open space as well?19

MR. KESSLER: This here?20

MEMBER ETHERLY: That's correct.21

MR. KESSLER: Yes. This is -- what we have, and22

you've raised a good point, and what we have done is we have more23

than 20 feet of wall all the way around that courtyard, and it's24

gets higher up in this end. We have continued the wall around.25
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This is the secure courtyard.1

MEMBER ETHERLY: Okay.2

MR. KESSLER: And they'll only be out there with3

staff members. We felt confident, because of the height of the4

walls, and we will make them essentially slippery, so you can't5

climb up, slippery meaning there's no protrusions, and then we6

close this court off with the wall.7

This is here strictly to bring light to the cells8

that we have along the back, the resident rooms, and we also have9

windows out for the community center. Our fencing will come10

around like this. It's not quite right on your drawing. Instead11

of turning in this way, it should have turned in that way.12

MEMBER ETHERLY: Okay.13

MR. WADE: That courtyard is also covered quite a14

bit with closed-circuit television. So it's also not only direct15

supervision, but remote supervision of that area.16

MEMBER ETHERLY: Okay. And one final question: In17

terms of access for users of the community center to the18

recreational space, I took with great care the discussion19

regarding clearing out the facility if it's being used by some of20

the temporary residents before bringing in community residents to21

use the basketball facility.22

How do community members access that second-floor23

area? So if I'm a community member, not associated with the24

security or detention function, I'm coming into the facility.25
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Elevator? Stairwell? How does that work in terms of my1

movement?2

MR. KESSLER: Okay, it's both an elevator and a3

stairway. They would come through here, through the metal4

detector. We have the security counter. This is an open counter5

like a receptionist, but it would be a security function. We6

have an elevator and a stairway right here, and they go up to a7

lobby This is the elevator and the stairway. This is the8

administrative lobby.9

MEMBER ETHERLY: Okay.10

MR. KESSLER: So they would come through the lobby11

and then directly into this elevator to come in.12

MEMBER ETHERLY: Okay.13

MR. KESSLER: Yes, we have considered that to make14

it clear and be careful that we have a closed-circuit camera, so15

central control can watch the lobby. The office space can be16

locked off so at night it would just be a lobby and a door into17

this elevator.18

MEMBER ETHERLY: Okay, and that's the only portion19

of the second floor or upper levels of the building that users of20

the community portion of the facility will have access to?21

MR. KESSLER: That's right.22

MEMBER ETHERLY: Okay, thank you. Thank you, Mr.23

Chair.24

VICE CHAIRPERSON RENSHAW: Mr. Chairman, a25
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question, whether this design is going to satisfy your needs for1

"X" number of years, or do you envision having to expand? And if2

you have to expand, do you have land or do you have to go up?3

MR. HOLLAND: I am court-ordered to maintain only4

80 beds at this facility. We have no intent, nor any design5

intent, to increase that amount. The consent decree is quite6

clear in saying that this is limited to a certain number of beds7

for overall holding of what's within YSA's capacity. This is8

just a detained population.9

We are court-ordered to maintain 188 total. Ms.10

Turner has implemented 150 total. She wants kids in the least11

restrictive environment. Out of that 150 kids, the majority of12

them are detained, and that's part of the assessment of why this13

is 80 beds. So we foresee no increase in this number whatsoever.14

VICE CHAIRPERSON RENSHAW: Thank you.15

CHAIRPERSON GRIFFIS: Any other questions?16

MR. PATRICK BROWN: That ends the bulk of our17

presentation. I would like to reserve a few brief moments at the18

end, but then move forward with the Office of Planning and others19

who are --20

CHAIRPERSON GRIFFIS: Good, okay. Let me just get21

a quick assessment. Is anyone else here to testify today, either22

in favor or in opposition?23

(No response.)24

Because that crowd you hear outback is our next25
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case.1

(Laughter.)2

All right, there it is then. Let's move on to3

government reports. Board members, we do have a supplemental OP,4

which we can waive our rules, unless there is any objection, and5

take in.6

I think we have all read the reports submitted, and7

conceivably, if it's amenable with the Board, OP could stand on8

record, unless you want to just highlight items or issues. Do9

you want to walk us through it?10

MR. JACKSON: Briefly, just to highlight through11

it, that's good.12

CHAIRPERSON GRIFFIS: That sounds good.13

MR. JACKSON: Mr. Chairman, my name is Arthur14

Jackson, work with the Office of Planning.15

Briefly, the bulk of our report and the background16

on this case is in the report dated April 4th. After further17

consultation with the Zoning Administrator, we submitted a18

supplemental report on April 11th that addressed the issue of a19

use variance. I just wanted to clarify a couple of the issues in20

that report.21

First, I believe issues have been raised with22

regard to the parking and with regard to the loading for the23

site. Briefly, I will give you some of our thinking on those two24

matters.25
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If you looked at the 5,000-square-foot community1

service center, based on 7 square feet per use and divided by 10,2

you come up with 72 spaces. then if you look at the proposed use3

for the Youth Detention Center, this would come under the4

catchall category, which would require 600 square feet per -- one5

space for every 600 square feet. So you have a 100,000-square-6

foot facility. That would be about 167 spaces. So, overall,7

under our current zoning regulations, you are looking at a total8

of almost 240 spaces for this use.9

There are a couple of issues that should be10

considered in viewing that large number. For one thing, most of11

the time these facilities are, of course, occupied by residents12

who would be driving. In this case we don't expect most of the13

residents to be owning cars. In the other case, in most14

instances you have a development or use and there's varying15

degrees of control that is exercised by the property owner. In16

this case the property owner, that being the Youth Services17

Administration, will exercise absolute control.18

So, keeping that in mind, we can see that this site19

has some unusual characteristics, the principal one of which is20

that we anticipate there are operational controls that could be21

put in place by the property owner to address future problems.22

We also see that the thought of the 65 parking spaces with regard23

to how the site is supposed to be used, based on the information24

from the applicant, the discussion centered around the25
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possibility of 38 persons at the most onsite.1

So if you assume 40 people onsite, you wouldn't2

normally anticipate one per person, but let's just say that there3

are 40 cars for those people. Then if you look at visitors maybe4

needing 15 spaces, that still leaves you a number of spaces for5

use by the visiting public that would use the recreation center.6

In this case we anticipate the community center use7

would be used by people who would as easily walk to it as drive.8

So the breakdown then would be possibly 40 spaces occupied by9

staff at the busiest time, 10 spaces that we would like to see10

preserved for use by the community service center, recognizing11

that the highest-intensity use during the week would be probably12

in the late hours, and probably busier on weekends, but on13

weekends during the day most of the people who would want to use14

this center, and possibly the basketball courts, would be15

walking. That leaves 50 spaces for visitors, which would include16

some family, but mostly, I would think, primarily they would be17

the legal staff coming to support them.18

Based on how they operate the site, that could be19

managed on an appointment basis, where the people would come to20

visit their youth or their clients at specified times, which you21

have to control the number. So there's a lot of flexibility on22

this site and a lot of control that can be extended by the23

applicant which would not normally be the case.24

With that in mind, we felt that the proposed 6525
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parking spaces, which seems to utilize the site very well while1

maintaining what would be an addition to the ambience of the2

site, given the extensive landscaping that's provided and the3

design of the building, I think it would be a community benefit.4

And we saw that that parking would be adequate.5

Also, normally, this size of facility, because of6

the catchall provisions of our regulations, would be required to7

have one 20-foot bay, one 30-foot bay, and one 55-foot bay for8

loading and service. My experience has been, in just looking at9

a number of developments downtown, is that you may be using a10

large vehicle to deliver your food in the morning, if you have a11

vendor or a concession area, but then in the afternoon you have12

another vehicle come delivering your office supplies, and there13

would be intermittent smaller vehicles that would come in to do14

other types of deliveries.15

In looking at the site plan, it is obvious that16

from the site plan that there's, instead of -- all the operations17

having to do with that loading dock are inside the side and18

they're also in the rear of the site. As such, the operation of19

the rear of the property is such that they could stage those20

deliveries or even have deliveries all come behind, inside the21

fence, and be protected.22

One observation I would make about the site itself,23

you asked the question about, the question was asked about the24

adjacent properties north of the site, the warehouse district. I25
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did visit that area, and it is a functioning warehouse district.1

It also has a church on the corner. But, beyond that, there is2

a difference in elevation between the property and the adjacent3

road such that there's no ready access from that site.4

I say that to say that activities on the site,5

typically with regard to vehicles that may be parked in the rear,6

waiting to have access to this loading area, would not visually7

impact the adjacent properties or the adjacent street because8

they would not be readily visible because of the difference in9

height between the site elevation and the adjacent street. So,10

based on that information, I think that the loading bay that's11

provided, the single loading bay that's provided, that's 22-feet12

wide, will be adequate to support this facility.13

Then going to the conditions that would be needed14

for compliance with Section 3103.2, as was alluded to, this is a15

use variance which must be unique and have particular conditions16

that make it unusual. I think they're addressed by the17

applicants and their development team, highlighting the18

conditions, and I think the extraordinary conditions that apply19

to this case are outlined in my report. I see no reason to20

change them, but I would like to clarify what our recommendation21

is.22

We do recommend approval of the special exceptions23

to allow the establishment of a community service center with24

about approximately 5,000 square feet, subject to the condition25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

135

that 10 onsite parking spaces be reserved for the use of the1

community service center on the Mount Olivet Road frontage.2

That is to say, you note the driveway where you3

enter the site, we're just suggesting that the parking spaces at4

the community service center be near that entrance.5

CHAIRPERSON GRIFFIS: So those would be marked as6

reserved for visitors or something like that?7

MR. JACKSON: Well, something along that line.8

CHAIRPERSON GRIFFIS: Yes.9

MR. JACKSON: But only during the hours of10

operation.11

CHAIRPERSON GRIFFIS: I see.12

MR. JACKSON: I think the thought is that it would13

probably be best if visitors to the site weren't wandering14

around --15

CHAIRPERSON GRIFFIS: Right.16

MR. JACKSON: -- unaccompanied, but they went17

straight and took care of their activities inside the recreation18

center or the community service center, and then went home.19

The other is that the variance be approved to allow20

the use, subject to the condition that the community service21

center use is continued. I think part of the community support,22

recognizing the benefits that the center would bring to the area,23

includes the idea that this center is going to be there, and be24

there for their use. So we think that this variance should be25
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tied to continuation of the use as proposed for the community1

service center.2

And I would also add that, if there are other3

agreements with the community, that they should be also woven4

into this as conditions. But other than that, we also would5

recommend approval of the project parking and loading as proposed6

on the plans as presented today.7

So we're confident that, given the degree of8

control that the applicant has and the degree to which they have9

worked with the community to reasonably address their concerns,10

that this would be of benefit to the neighborhood and, as such,11

it should be approved by this Commission, by the BZA.12

We are open for questions.13

CHAIRPERSON GRIFFIS: Thanks very much.14

How secure are you in terms of your marked visitor15

parking? You wanted 10? Is that what you just said and that's16

what's indicated?17

MR. JACKSON: Yes, but --18

CHAIRPERSON GRIFFIS: Okay. "Yes, but"?19

MR. JACKSON: Yes.20

CHAIRPERSON GRIFFIS: And that's within the 6521

total that we're talking about, correct?22

MR. JACKSON: Yes.23

CHAIRPERSON GRIFFIS: And how secure are you in24

terms of with that count? I mean, that's what you've stated. Is25
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there any wavering on the actual need, increase or decrease, but1

I would say increase in terms of you brought up, and I think it's2

an excellent point, the legal staff that would be coming in. If3

you look at 80 tenants during the time, is that your4

understanding that it will service that amount of visitors,5

whether it be professional or family or social?6

MR. JACKSON: Well, as outlined, we're looking at,7

with that number, about 15 spaces that would be available for8

visitors. I'm actually flexible on that number. It could be9

lower, but I was thinking in terms of operation of --10

CHAIRPERSON GRIFFIS: I mean in terms of the total.11

I mean in terms of the total servicing, you think that 65 is12

adequate at this point?13

MR. JACKSON: I believe so.14

CHAIRPERSON GRIFFIS: Okay. Any other questions by15

the Board of the Office of Planning?16

(No response.)17

Applicant, questions?18

Ms. Renshaw?19

VICE CHAIRPERSON RENSHAW: Well, I have a question,20

not specifically for Mr. Jackson, but I just did want to touch on21

the landscaping aspect of this project because we have an L1.1, a22

plan that looks to be a landscaping plan, but I'm not sure it is.23

Then just a satellite question about who is going to maintain.24

Do you have a contract, if, indeed, these trees and bushes die,25
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that they will be replaced? is it going to be a long-term1

contract, and who will be responsible for picking up litter2

around the site?3

MR. KESSLER: Mr. Holland will be responsible for4

the maintenance, and we're having put in an irrigation system to5

facilitate all of the plantage that we've shown.6

MR. HOLLAND: Ms. Renshaw, there is an Office of7

Maintenance for support of YSA. So we have about 28 staff that8

just do maintenance for our 18 group homes within the City as9

well as this facility and the Oak Hill Youth Center.10

VICE CHAIRPERSON RENSHAW: Because this is going to11

be such a plus with its landscaping frontage for that particular12

street.13

MR. HOLLAND: We'll try to keep it up.14

VICE CHAIRPERSON RENSHAW: Thank you.15

MEMBER ETHERLY: Mr. Chairman, a very brief16

question because I know we're pressed for time, as some of our17

one o'clock folk are here and waiting.18

But, very quickly, Mr. Jackson's report has19

attached to it as Exhibit 4 a letter from the Metropolitan Police20

Department, Fifth District, Regional Operations, Command Central.21

I don't need a detailed response to this, and this comes back,22

once again, to Mr. Wade and maybe Mr. Holland. But just so it's23

not necessarily lost on us, the Fifth District did respond to no24

concerns regarding traffic impact. It can go unsaid, but I think25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

139

it is useful just to include on the record.1

Obviously, Mr. Holland and Mr. Wade, there are a2

significant number of requirements that you have to deal with3

with regard to security, the capabilities of the building, many4

of which are legal, and just for the record, of course, your5

security work and your arrangements are, to the best of your6

knowledge, fully in compliance with what you need to have for a7

facility of this nature?8

MR. HOLLAND: I'll speak first. The security level9

far exceeds anything that's ever been done at a juvenile10

detention level. It is going to be ACA-certified, which is kind11

of our governing board and shows the best practices in the12

industry.13

MR. WADE: I agree with that. It does exceed all14

the current standards. I believe it's going to be a significant15

model to others.16

MEMBER ETHERLY: Does D.C. MPD play any type of17

role in terms of the work that perhaps you and your firm, Mr.18

Wade, did, or, Mr. Holland, do you collaborate with D.C. MPD as19

you put together your security plans for the facility?20

MR. HOLLAND: To be honest, their particular police21

processing center, they spoke more to that line. As far as the22

security of this detention center, I think, to be frank, we know23

more about the security of a detention center than they would.24

MEMBER ETHERLY: Okay. Terrific. Thank you, Mr.25
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Chairman. Thank you.1

CHAIRPERSON GRIFFIS: Anything else?2

VICE CHAIRPERSON RENSHAW: Mr. Chairman, I would3

just like to ask if Michael Brown, the Project Manager, who has4

been sitting at the table so quietly, would like to say a word or5

to point out something that has not been mentioned.6

CHAIRPERSON GRIFFIS: These don't look like shy7

people. I think they would probably --8

VICE CHAIRPERSON RENSHAW: He is definitely not a9

shy person, so I thought he might want to add to the10

conversation.11

(Laughter.)12

MR. MICHAEL BROWN: I have no comments to add. I'm13

just here to direct in the background.14

CHAIRPERSON GRIFFIS: Well said. Okay, let's thank15

the Office of Planning, first of all, for doing such a16

deliberative and excellent report, and the testimony today, which17

is always informative, and we'll take it under consideration.18

Let's go to other government reports. Mr. Etherly19

has indicated we have a report from the Police Department. We20

also have the Fire Department. We have an ANC. As Mr. Brown21

indicated, we were delivered that. We can run through that very22

quickly, but they have come in in support of the applicant as23

proposed.24

VICE CHAIRPERSON RENSHAW: Do we have to waive this25
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in?1

CHAIRPERSON GRIFFIS: Indeed, thank you very much.2

Unless there is any opposition, I would say we would waive our3

rules to accept the report. It is indicated that there was a4

quorum established and the date that it was done.5

What else were you pointing to?6

COMMISSIONER MITTEN: Mr. Chairman, I believe we7

also have a February 20th, 2002 memo from Dan Tangerwenie8

regarding transportation and off-street parking requirements, but9

my copy was cut off. So I don't know what he said.10

CHAIRPERSON GRIFFIS: Does anyone have a full copy11

of that? Have you seen it?12

MR. PATRICK BROWN: Mr. Chairman, we have not seen13

it. When was it dated?14

COMMISSIONER MITTEN: February 20th.15

MR. PATRICK BROWN: No. Unfortunately, we've never16

seen that.17

CHAIRPERSON GRIFFIS: Can we see the exhibit number18

on yours?19

COMMISSIONER MITTEN: Nineteen.20

CHAIRPERSON GRIFFIS: I'm sorry, what is it?21

COMMISSIONER MITTEN: Exhibit 19. It was a22

referral from us to him.23

CHAIRPERSON GRIFFIS: Exactly.24

COMMISSIONER MITTEN: Thank you.25
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CHAIRPERSON GRIFFIS: So we did not receive a1

letter back on that.2

Okay, is there anyone that is going to testify?3

Now would be the time, either in favor or in opposition, running4

down our normal processes, having gone through the reports?5

(No response.)6

Not seeing any rush to the table, I think we can7

move on to last questions of the Board at this point. Otherwise,8

we can turn it over to Mr. Brown for closing remarks.9

COMMISSIONER MITTEN: I have a question that10

relates to something that Mr. Brown may be going to say in his11

closing, because you didn't in your opening speak to the test for12

variance, and so on. So I'm just going to draw something out of13

your statement --14

MR. PATRICK BROWN: Certainly.15

COMMISSIONER MITTEN: -- and ask you to elaborate16

on it.17

As the Zoning Commission representative, I have18

maybe a heightened concern about granting use variances for new19

construction and whether or not that's really the purview of the20

BZA to do, because it suggests something fundamental about the21

underlying zoning.22

So in your statement, your written statement, on23

page 15, you state, but don't necessarily elaborate on, and I'm24

going to ask you to elaborate now, that this proposed use is not25
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inconsistent with the zoning regulations and map I would just1

like you to expand on that a bit in light of the fact that our2

four zoning does not contemplate facilities of this type or3

facilities of this size, and, in fact, the zoning regulations4

overall don't really contemplate any kind of permanent youth5

detention facility in any zone. So if you could just elaborate6

on that a bit, it would be helpful to me.7

MR. PATRICK BROWN: In looking at not only the R-48

zone, but the purpose of the R-4 zone and also its location here,9

and one of the reasons why I attached it to my pre-hearing10

statement is that the R-4 zone isn't there all by itself; it's11

abutting an R-5 zone. It's abutting CM-1 and CM-2 zones and M12

zones, and also then the uses of the property. Gallaudet is13

clearly a large-scale institutional use in an R-4 zone.14

So that by virtue of the regulations, institutional15

nonresidential uses are permitted. You marry that with the16

concept that the scale of this institutional use is larger, but17

it is also in the context of predominant nonresidential and some18

institutional uses and some industrial uses that are right19

nearby.20

So I think that it maintains the purpose of the21

zoning regulations and the integrity of it, but looks at the22

context of the area and also the history. You can't divorce --23

and Ms. Turner is quite clear that she is not building another24

receiving home, but this was a much higher-level institutional25
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use at this site, and we recognize that as part of the history.1

Putting that all together, I think you maintain the integrity of2

the regs. and the map.3

This would not be an appropriate case for rezoning4

of this site by itself to create a little -- No. 1, I have no5

idea what zone would permit a youth detention facility. We would6

create a new one, but that wouldn't be an appropriate response7

either, to create this little island, the spot zoning, just for8

this purpose.9

Now if you wanted to obviously rezone the area in10

the context of something larger, that might be appropriate, but11

not just for this facility. You have a continuation here of this12

facility historically as well as into an institutional mix,13

nonresidential mix, that I think is appropriate, and without14

doing any injustice to the R-4 zone or the surrounding zones15

around it, because the R-4 zone doesn't exist in isolation16

either. It's transitional between lower zones and then higher17

zones, and then moving into, clearly, the industrial areas of New18

York Avenue.19

I hope that helps.20

COMMISSIONER MITTEN: At least we got something on21

the record about that.22

CHAIRPERSON GRIFFIS: Well, and I think that's an23

important and pertinent point to bring up, but the other piece to24

it is the comprehensive plan. I expedited the Office of25
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Planning, but they would have gone into their own report and how1

this may fall in line with the comprehensive plan, which would2

speak to, well, one, this test, but also would go to how it might3

comply, even if it was looked at in terms of an amendment or some4

sort of changing. All in all, I think it is encompassing the5

fact of how, making the case for how this is an appropriate use6

for this area. So there it is.7

Any other questions, issues to be brought up at8

this time?9

(No response.)10

Well, I had one, but it's left me now. So we will11

go to closing. I think Ms. Mitten brings out a point that other12

Board members were going to, is that in your summary you can13

obviously recap the tests that are before you now, some of which14

have been submitted in writing and some of which we'd love to15

hear today.16

CLOSING STATEMENT BY PATRICK BROWN17

MR. PATRICK BROWN: Okay. Certainly my pre-hearing18

statement takes you through both the special exception test,19

which I think those items were enumerated and clearly responded.20

So I'm not going to spend a lot of time on that. It's almost21

like a checklist as it relates to Section 334.22

As to the variance, the use variance, you've got23

unique conditions of this property, both the property itself --24

Mr. Kessler spent some time talking about the size of the site,25
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which is large, the topography, which is quite steep,1

transitioning about 30 feet from Mount Olivet to the rear of the2

site.3

Its zoning itself is unusual because, again, its4

size is not proportionate to the uses that are permitted at this5

size. Also, it is District-owned, which doesn't give you a whole6

wide variety of potential uses that can be made.7

Further, the site's under the jurisdiction of the8

Youth Services Administration. So that you look at the site and9

what the Youth Services Administration does. It doesn't lend10

itself to any or most of the permitted use at the site,11

particularly given that it's three acres. You're not going to12

build a 3-acre facility to house one maximum 15-resident13

facility, which is the maximum that a community-based residential14

facility could be in an R-4 zone.15

Unfortunately, YSA doesn't build single-family16

dwelling housing. That's outside their mission. So most of the17

residential or institutional uses just are not viable for this,18

and I'll call them the owner, because that's how it's worked.19

They control the site.20

Also, if you look the conditions of the site that21

are unique, the hardship that would be imposed, that this site22

was a similar facility, they couldn't continue that use and were23

force to tear it down and start all over, which is what24

occasioned being here, the site doesn't offer a whole lot more25
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that can be used for this user or any District user.1

Then coupled with -- and I think this is important2

-- they went back and worked very hard with the community to3

develop a facility that achieved the City's goals, but also4

achieved the neighborhood's goals in a way that is compatible. I5

think the fact that the ANC, if you think about it, came out and6

voted in support for a youth detention facility is quite telling7

of how the community views this project as part of the community8

and doesn't view it as a threat to the community, which obviously9

goes to the last test, that this is not anticipated to create any10

harm. So I think that's quite a remarkable testament to the11

people who were involved long before I was, that the community12

feels strongly enough to support something like this. So that's13

it in a nutshell.14

One of the critical elements in the court order is15

the Geriam consent decree and also time. The City is way late in16

meeting this court requirement, which leads to the last point.17

I think, given the nature of what's occurred today,18

that at a minimum a bench decision would be appropriate. Again,19

the City needs to know that they can move forward, because there20

is still a long process ahead to actually construct and open this21

facility.22

Then as a secondary, taken separately, a summary23

order might not be inappropriate either, but certainly a bench24

decision because it's important for the City to know that they25
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can move forward in this project, because they are years behind.1

CHAIRPERSON GRIFFIS: Does that conclude your2

closing statements?3

MR. PATRICK BROWN: I would answer any additional4

questions.5

CHAIRPERSON GRIFFIS: Good. Okay, and first of6

all, I would ask Board members to be quickly thinking about7

whether we want to do a bench decision on this today. We can8

arrive at that.9

Mr. Brown, tell me if you did, but I don't recall10

seeing it. Did you cite Monaco, the case in 1980, I believe, in11

putting together this variance test?12

MR. PATRICK BROWN: Not specifically, no.13

CHAIRPERSON GRIFFIS: Okay. Don't you think that14

there is some pertinence to this application in terms of the use15

variance?16

MR. PATRICK BROWN: Sure, sure. But, again --17

CHAIRPERSON GRIFFIS: Are you just saying that18

or --19

(Laughter.)20

MR. PATRICK BROWN: No, no. I'm trying to keep it21

simple.22

CHAIRPERSON GRIFFIS: Well, it seems to go directly23

to it, in my mind, in that, for one thing, as you well know,24

Monoco would lessen the burden of the test for the use, and it25
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takes into consideration -- this was done, if I'm correct, for a1

nonprofit, but I think the analogy or the clear connection is2

made with the District of Columbia to that nonprofit entity, but3

it obviously lessens the standards for the public entities in the4

regard of having, one, the land owned; two, the consent decree.5

It seems to be adding up to support your case.6

Would you agree or --7

MR. PATRICK BROWN: Sure. Sure, absolutely, and8

also I understand --9

CHAIRPERSON GRIFFIS: And why wouldn't you?10

MR. PATRICK BROWN: But I think that's also11

something that the staff was well aware of.12

CHAIRPERSON GRIFFIS: Right.13

MR. PATRICK BROWN: So I'm not trying to steal14

anybody's thunder, but that's clearly --15

CHAIRPERSON GRIFFIS: No, look, I didn't make it up16

myself, so I don't want to take credit for it, but I think it's17

pertinent, one, to get it on the record, and, two, it would be18

very clear in many cases where people throw Monoco at us we have19

read the entire piece involved in one case. So we're very20

familiar with it. Sometimes it works; sometimes it doesn't. I21

just want the Board to be well aware that this made be a piece to22

have deliberations on, and you would agree?23

MR. PATRICK BROWN: Absolutely.24

CHAIRPERSON GRIFFIS: Good.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

150

Other clarifications?1

(No response.)2

Are Board members ready to proceed on this?3

Well, then, I'm going to take it kind of slowly so4

that we capture everything. All right, let's do it. Let's have5

the motion. I'm anticipating some discussion, so let's not race6

through it, if at all needed, but I would move the approval of7

Application 16859 for D.C. Department of Human Services for the8

Temporary Youth Detention Center/Community Service Center, and9

that is for the special exception to establish the community10

service center, also the various from off-street parking.11

Actually, that isn't in this.12

I am going to remove that from the motion because,13

unless you think it's clarity and we can add it back in, because14

that's how informal we are. Well, there it is: Variance from15

the off-street parking requirements, use variance to allow16

establishment of a Temporary Youth Detention Center for 80 youth17

beds and 80 staff under Section 330.5 at 1000 Mount Olivet Road,18

Northeast. So that is two variances and one special exception.19

VICE CHAIRPERSON RENSHAW: Second.20

CHAIRPERSON GRIFFIS: Thank you. First of all, I21

think, one, we need to have a quick discussion on establishing22

the parking, the parking counts. I mean, I think we ought to be23

very clear on, one, how we're establishing; two, the two kind of24

program uses in this facility, how we've broken it out or how25
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Office of Planning and how the Board has broken out segregation1

of that parking number to the use.2

Also, conditions that Office of Planning has put3

forward, none of them seemed overly burdensome, and in fact I4

think they're right on point. One is just marking the visitor5

parking so that that can be designated. Two was establishing the6

parameters for the community use of the community service center,7

what we're calling it, and the recreation. And then three was8

the larger picture, and I think the applicant could speak to9

this, if we need, but any sort of agreements that have been10

established with the community for use or programming or anything11

else -- the new baseball stadium across the street they're12

building for -- wait a minute, that's not what they said, was13

that?14

Okay, so we have the motion. Why don't people15

speak to the conditions and the additives to that, briefly?16

COMMISSIONER MITTEN: Mr. Chairman, I am very much17

in support of this facility being constructed. It's certainly a18

I won't say ideal set of circumstances that bring us to this19

point, but the idea that the City has this facility available,20

that it's well-located to serve the purpose, that it has21

sufficient amount of land to serve as a buffer to the community,22

I mean the design and security aspects of it are really unlike I23

think what have ever been contemplated in the past as a youth24

detention facility. It's just not what people conjure up in25
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their mind.1

I think that, for the reasons that you introduced2

earlier about the ease of meeting the uniqueness and the undue3

hardship test for the variances that arise from the exigencies of4

this particular public institution, including their sort of5

longstanding noncompliance with the court order, the Office of6

Planning mentioned in their report that there's federal7

appropriation that will disappear after this fiscal year, and8

just the need to provide a facility of this type in our City,9

that's part of a municipality's responsibility. I think those10

are compelling reasons.11

I would like to say, though, for the record that I12

think that issues of this type are appropriate brought before the13

Zoning Commission. I know we would get to the same place, and14

that's why I'm comfortable going forward. I know there's an15

urgency here, and so I'm mindful of that as well.16

But just even introducing the whole concept of this17

is really a new use and I would like us to not call it a18

Temporary Youth Detention Center; I would like to call it a Youth19

Detention Center. The language that was picked up out of the CM20

zoning is for a use that is three years or less in duration. So21

this is not temporary, and I don't want anyone to get the22

impression that it's temporary. So I would like, when we do the23

approval, state that it is for a youth detention facility.24

I think that the appropriateness of the community25
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service center has been well elaborated, and it is highly1

desirable under the circumstances. So I am very much in support.2

CHAIRPERSON GRIFFIS: Thank you. Very well said.3

And you are comfortable with the 65 parking spaces4

onsite, designated a certain amount toward visitors?5

COMMISSIONER MITTEN: Yes, and I am hoping you're6

not going to ask me to calculate what I think the requirement is.7

I think it is clear that the number being provided does not meet8

whatever requirement we could devise by various interpretations9

of the ordinance, but I think that there's been an adequate10

showing in the record that, based on the use of the facility, the11

ease of people being able to access it, either by walking or12

public transportation, that parking is not going to be a problem13

for the variety of uses that are contemplated here with the14

number of spaces provided.15

CHAIRPERSON GRIFFIS: Okay. Yes, I was also trying16

to do calculations when reviewing this case and this afternoon.17

It is very difficult to do and come up with the ration numbers.18

The other balancing we're having with the parking,19

I think the site placement of the building and the landscaping20

that's proposed in order to buffer from the community, in order21

to set the building on the site, as it is broken into its22

separate uses, the applicant indicated how the front door and the23

architectural design is appropriate and actually sending a24

message that has to be along the street.25
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The balance is what I'm saying, is that there's not1

a lot of site parking space left over. I think it has been2

maximized to great use and balanced with the requirements that3

will be needed. So I am in support of maintaining the 65 with4

the Office of Planning designation of visitor parking count,5

which I think was 10.6

That takes me, again, to the other strong point of7

the application in terms of the community relations. We had a8

lot of talk about the communication, but I think the9

architectural design is another important aspect of this10

proposal, and twofold: One, as we've heard today, for the actual11

users of this facility, it is very sensitive, and I think it is12

addressing architecturally the needs of the users, and then in13

the community aspect I think the material and the design on the14

exterior and also circulation through is very important. I would15

like to see that that is absolutely maintained as proposed.16

Other issues?17

VICE CHAIRPERSON RENSHAW: Mr. Chairman, I would18

just like to say that the design of this building seems to take19

into account to a great degree the sensitivities of the20

community, and I applaud the applicant for its community21

outreach.22

I would like to see that the attention to the23

landscape buffer between the facility and the community and the24

lands within the facility grounds be maintained. That's a very25
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important aspect to softening the structure and its relationship1

to the street and to the neighbors' property surrounding the2

facility.3

CHAIRPERSON GRIFFIS: Thank you, Ms. Renshaw.4

MEMBER ETHERLY: Mr. Chairman, a point of5

clarification.6

CHAIRPERSON GRIFFIS: Uh-huh.7

MEMBER ETHERLY: The applicant, during our8

discussion I believe there was reference made to the loading dock9

requirements on the site.10

CHAIRPERSON GRIFFIS: Right.11

MEMBER ETHERLY: I don't know whether you want to12

fold that into this recommendation?13

CHAIRPERSON GRIFFIS: Yes, you know, I think that's14

an excellent point. I mean, obviously, the problem we have here15

is with the nondesignated use it's hard to calculate the16

requirements, but I think that is a pertinent point. In fact,17

maybe we can just put it within -- yes, clearly, we're approving18

it as it is being presented, but whether that actually indicates19

that there's some sort of relief involved or not, let's get a20

quick clarification on that.21

Ms. Sansone, do you think we need to indicate that22

there is a relief?23

MS. SANSONE: Mr. Chairman, I think, to be on the24

safe side, it would be appropriate just to list it as a variance25
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from the loading facility requirement.1

CHAIRPERSON GRIFFIS: Okay, and I think it's been2

clearly shown, and we had the discussion, the fact that the3

requirement for the facility has been designed for adequate space4

for loading and servicing any of the supplies and equipment5

coming to the property.6

MEMBER ETHERLY: Mr. Chair, as we're discussing7

this, you will recall that the Office of Planning did also8

include approval of the special exception with the condition that9

the community service center use and associated access to the10

onsite gymnasium remain intact for the duration of the special11

exception.12

I don't see whether or not that creates a13

difficulty as far as a best decision and summary order. I14

wouldn't necessarily think it does, but just wanted to be sure15

that we are aware of that as well, because I think that is an16

important component from the community's standpoint that I would17

like to see maintained, of course.18

CHAIRPERSON GRIFFIS: Good. Yes, I think that you19

have clearly stated it. So it probably doesn't need any20

additional piece to it.21

MR. JACKSON: Mr. Chairman, I just wanted to22

clarify that that was actually a misprint. It should be a23

condition of the variance.24

CHAIRPERSON GRIFFIS: Right.25
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MR. JACKSON: Not special exception.1

CHAIRPERSON GRIFFIS: Well, I think it's going to2

be a condition of the entire order. Right, it will be tied to3

the order. Okay.4

And let me just interrupt our motion here and just5

get a quick indication, see if there's any community agreements6

or other aspects that have been presented to the applicant or7

agreed upon by the applicant.8

Heads are nodding no, indicating that there was no9

other piece to that.10

Then any other discussion?11

COMMISSIONER MITTEN: Mr. Chairman, are we going to12

have a separate discussion about whether or not it's a summary13

order or a full order?14

CHAIRPERSON GRIFFIS: I think we'll decide that if15

the motion passes.16

COMMISSIONER MITTEN: All right.17

CHAIRPERSON GRIFFIS: This one seems to be pretty18

wavering on the fence. So why don't we call the vote and ask for19

all those in favor signify by saying aye.20

(Chorus of ayes.)21

And opposed?22

(No response.)23

MS. BAILEY: Staff will report the vote as 4-0-1 to24

approve the application. Mr. Griffis made the motion; Mrs.25
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Renshaw second. Mrs. Mitten and Mr. Etherly in agreement. Mr.1

Levy is not present today.2

CHAIRPERSON GRIFFIS: Thank you very much.3

I'm in great need of lunch, but I'm on the4

inclination that we actually -- I made the mistake at one point5

of asking for kind of a hybrid order. We're either doing summary6

or we're doing full order. I would think that, with this, the7

amount of information, one, we've all gone through it, but it's8

probably best to do a full order on this and send it out. I9

don't think that would overly burden the timing of this project.10

I can hear objections to that if so, and other Board members,11

how they feel.12

COMMISSIONER MITTEN: I would support that, Mr.13

Chairman.14

VICE CHAIRPERSON RENSHAW: I concur.15

MR. PATRICK BROWN: Mr. Chairman, obviously, the16

decision is important, but they've got a building permit pending.17

That's how the zoning issue was identified. So that a18

protracted period of drafting an order would become a problem,19

because they do have a permit -- it's in the system -- that20

stopped abruptly at Zoning, and that's why we're here.21

So a summary order achieves the objective of22

keeping this process moving.23

CHAIRPERSON GRIFFIS: How far along are you in the24

permit process? Or was it stopped at Zoning and it didn't25
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progress?1

MR. PATRICK BROWN: They've gone around.2

CHAIRPERSON GRIFFIS: Right. So what's your3

estimated time left for permitting? I'm not going to hold you to4

it, but where are we? I mean, you're not ready to pick it up5

just with this order, right?6

MR. KESSLER: Fifteen to 30 days.7

CHAIRPERSON GRIFFIS: Fifteen to 30 days? I would8

suggest that we request of you a draft order. I would suggest9

that we do a full order and we move it along.10

MEMBER ETHERLY: Expedite it?11

CHAIRPERSON GRIFFIS: Yes, with all the value and12

weight that that word has. We're doing the best that we can, but13

I think that it's important with the amount of issues and detail14

that was in here, and we did have lesser amount of time to flesh15

all that out and speak to all that. So I think the order will16

take care of that.17

When can you get your draft in?18

MR. PATRICK BROWN: When would you like it to keep19

your --20

CHAIRPERSON GRIFFIS: You can leave it with us21

today, if you want.22

(Laughter.)23

MR. PATRICK BROWN: And it will be summary in24

nature.25
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CHAIRPERSON GRIFFIS: Thank you. I mean,1

obviously, the sooner you get it in, the sooner things get2

working. I mean, we'll pull together our stuff. I should say,3

they will pull together their stuff. So if it's end of the week,4

I think that would be great.5

MR. PATRICK BROWN: We will try.6

CHAIRPERSON GRIFFIS: Do I need to give you a7

deadline or --8

MR. PATRICK BROWN: No, no.9

CHAIRPERSON GRIFFIS: Okay.10

(Laughter.)11

I didn't think so.12

Very good then. I thank you all for sitting13

through this morning and for being here.14

Yes?15

SECRETARY PRUITT: I'm sorry to interrupt, but just16

one of clarification: In the way the application was advertised,17

we've altered it a little.18

CHAIRPERSON GRIFFIS: Yes.19

SECRETARY PRUITT: And I just want to make sure20

we're covering everything.21

CHAIRPERSON GRIFFIS: Okay, good.22

SECRETARY PRUITT: So that we are getting a23

variance from the parking requirement, and we've dropped the24

variance for the lot occupancy; the variance for the use to allow25
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the establishment of a Youth Detention Center, and a special1

exception for the community center. Is that correct?2

COMMISSIONER MITTEN: And the loading.3

CHAIRPERSON GRIFFIS: Right, and the loading.4

SECRETARY PRUITT: Thank you.5

CHAIRPERSON GRIFFIS: I think that's everything.6

Is that right?7

SECRETARY PRUITT: I've got it right here in8

pencil.9

CHAIRPERSON GRIFFIS: Good. Well, then, again, I10

thank you all very much for spending most of your day with us.11

This would conclude the morning session of 16th of12

April, 2002.13

(Whereupon, the foregoing matter went off the14

record at 1:43 p.m. for lunch and went back on the record at 2:3115

p.m.)16

17

18

19

20

21

22
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A-F-T-E-R-N-O-O-N S-E-S-S-I-O-N1

2:31 p.m.2

CHAIRPERSON GRIFFIS: Good afternoon, ladies and3

gentlemen. I will ask this hearing please come to order.4

This is the 16th of April, 2002, public hearing of5

the Board of Zoning Adjustments in the District of Columbia. My6

name is Jeff Griffis. I am Chairperson.7

Joining me today is Madam Vice Chair Anne Renshaw,8

also Mr. Curtis Etherly, and representing the Zoning Commission9

this afternoon is Ms. Carol Mitten.10

Copies of today's hearing are available to you.11

They are located on the table close to the door that you did come12

in, and it looks like there are still copies. If not, we can13

always let staff know and we can make more copies.14

Please be aware that these proceedings are being15

recorded for the record. Therefore, two things I need to ask.16

One, that we keep the decorum and disruptions to a -- the decorum17

at a high standard and disruptions at a very low level.18

Otherwise, we will drive our recorder crazy.19

But the other pertinent piece to it, as you come20

forward, you will always need to speak into a microphone. A21

microphone has to be on. If not, you are not on the record. I22

will give you technical assistance if we run into troubles with23

regard to that.24

All persons planning to testify, either in favor or25
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opposition, are to fill out two witness cards. Witness cards are1

at the table where you testify, also at the table where you2

entered into. On coming forward, of course, you can fill those3

out. Give both to the recorder that is to my right.4

The order of procedure for special exceptions and5

variances will be in this afternoon, first step, we will have6

statement and witnesses of the applicant. Second would be7

government reports, including the Office of Planning and the8

other government reports attendant to the applicant. Third would9

be the report from the Advisory Neighborhood Commission. Fourth,10

we will have persons and parties in support. Fifth, we will have11

parties and persons in opposition. Sixth would be closing12

remarks by the applicant.13

Cross examination of witnesses is permitted by the14

applicant or parties. The ANC in which the party is located is15

automatically a party in the case.16

The record will be closed at the conclusion of each17

case except for any materials specifically requested by the18

Board. The Board and the staff will specify at the end of the19

hearing exactly what is expected and the date when it is required20

to be submitted to the Office of Zoning. After the record is21

closed, of course, no other information will be accepted by the22

Board.23

The Sunshine Act requires that the public hearing24

on each case be held in the open before the public. The Board25
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may, consistent with its rules of procedure and the Sunshine Act,1

enter Executive Session during and after the public hearing on a2

case for purposes of reviewing the record or deliberating on the3

case.4

The decisions of the Board in these contested cases5

must be based exclusively on the public record. To avoid any6

appearance to the contrary, we do, of course, request that7

persons present not engage the members of the Board in8

conversation.9

I would ask at this time that we turn off all cell10

phones, beepers, personal computers, satellite transmission11

devices, and anything else that might disrupt the proceedings,12

outside of the laughter and the crying of the infants which are13

with us today, which is I think a pleasure to have.14

So the Board will make every effort to conclude15

this afternoon's proceedings by seven o'clock. The Board is very16

aware that we have used time in the afternoon. We had no control17

over that, and we do appreciate everyone's patience and18

absolutely apologize when we have cases that we cannot control.19

Because we have the requirement to hear all of the testimonies,20

we do run over at time, and today was such a situation.21

So, without further ado, I would take up any22

preliminary matters. Preliminary matters are those, of course,23

that relate to whether a case will or should be heard today, such24

as requests for a postponement, continuance, or a withdrawal, or25
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whether proper and adequate notice of the hearing has been given.1

If you are not prepared to go forward with a case today or if2

you believe that the Board should not proceed, now is the time to3

raise such a matter.4

I will first ask staff if they have any preliminary5

matters for the Board.6

MS. BAILEY: No, Mr. Chairman, we do not.7

CHAIRPERSON GRIFFIS: Thank you very much.8

Does anyone in attendance today have preliminary9

matters for the Board regarding this case? Yes, Ma'am? Do you10

want to come forward? I just need you to introduce yourself,11

turn the microphone on.12

MS. FELDMAN: Is this on?13

CHAIRPERSON GRIFFIS: No. Oh, the perfect point to14

start out with, there's a button on the bottom of that, on the15

base. You just push it; the red light will come on, and it's on.16

MS. FELDMAN: Okay. I should probably sit then.17

I'm Nancy Feldman. I'm a neighbor within the 20018

square feet of the property, 4911 W Street, and we are going to19

ask for party status when you're ready for that.20

CHAIRPERSON GRIFFIS: Right.21

MS. FELDMAN: But we are going to ask for a22

continuance of this matter on the basis that the traffic is a23

very critical point in this proceeding, and DDOT did not submit24

its report on the date it was due. We could ask Corporation25
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Counsel to confirm that. But it was supposed to be in on the1

9th. We called them and asked them, and they said that it wasn't2

there even on the 11th, which was Thursday, the last time we3

looked at the record.4

What they did was they sent us something by email5

dated the 13th, Saturday, that wasn't signed, but was something6

we had, a total of one business day to talk to our traffic expert7

and try to figure out what to do about this.8

In addition, the Office of Planning, although its9

report is dated the 9th, the firing looks like it was the 11th,10

not the 9th, and did say that supplemental material was going to11

be provided, and we only got that today. At the bottom of that12

it says that fleshing that out will be a compliance report from13

the applicant that should be brought to the meeting.14

We feel that -- we ask your indulgence, but we all,15

the people in the neighborhood who I hope to be representing, we16

don't do this for a living. We all have jobs and have other17

responsibilities. We feel that it's very prejudicial and lacking18

in due process to have these things come in late. The applicant19

has been working with these City departments for four months on20

this case, and they should have been able to get their things in21

in a timely manner.22

It really hinders us in representing the23

residential interests because it's hard enough for us to prepare24

within the legal deadlines. We thought we would have a week.25
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We've had a day. We think that those offices should at least1

respect the Board and the participants in this process.2

We understand and accept that plans change, but we3

really feel that we need to have some notice. We didn't have4

time to do any testing, any research, look at the site, look at5

the specifics that have to do with the marking of the road in6

question, and the ambitious redoing of the traffic plan. That's7

completely untested.8

This is the first time we've had the specific9

details even though we've had some general notice that it might10

come down this way, but we didn't have specifics and we didn't11

want to first start dealing with things until we had an official12

report.13

CHAIRPERSON GRIFFIS: Okay.14

MS. FELDMAN: Thank you.15

CHAIRPERSON GRIFFIS: I think we get the gist of16

it.17

MS. FELDMAN: Okay.18

CHAIRPERSON GRIFFIS: I think in order to make a19

motion for a continuance, party status would be granted. So I20

think probably the most efficient way to do this is proceed with21

party status requests and then move on from there.22

MS. FELDMAN: Yes, thank you, sir.23

CHAIRPERSON GRIFFIS: Sure.24

MS. BAILEY: Mr. Chairman, is it appropriate to25
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call the case at this point?1

CHAIRPERSON GRIFFIS: Yes, I think we absolutely2

should do that.3

MS. BAILEY: Application No. 16852 of St. Patrick's4

Episcopal Day School, pursuant to 11 DCMR 3104.1, for a special5

exception to allow a private school having 60 students, grades6

seventh through ninth, under Section 206, in an R-1-B District at7

premises 4925 MacArthur Boulevard, Northwest. The property is8

located in Square 1393, Lot 823.9

All those persons wishing to testify today, please10

stand to take the oath.11

(Witnesses sworn.)12

CHAIRPERSON GRIFFIS: Okay, Board members, taking13

up the request for party status, we have a substantial number14

that have come in. By my count and records, we have 11 requests15

for party status.16

First, let me just make a brief, but -- well, a17

statement about party status just for clarity, so that we all18

have a basic understanding of what it is, and I'm sure everyone19

does that has been in a request, but it is important to state.20

Obviously, anyone that is wanting to can testify as21

part of this case as a person. We will establish time limits22

based on party status and persons, but we will hear from anyone23

and everyone that wants to speak to this application.24

The importance of party status, and I might say the25
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responsibilities of party status, go beyond just giving testimony1

as a person. Party status gives you an opportunity to cross2

examine all witnesses and testimony in this case. It also3

burdens you with putting on a case and calling witnesses, if you4

so desire. Obviously, it's more responsibility and more work,5

but it is certainly a valuable position to be in.6

Now the test for party status that we need to go7

through was clearly stated in the sheets that were sent out. We8

have had, as I have indicated, 11 responses to this. We are9

going to take all these up.10

On the face of it, it is hard to establish a unique11

position when you have all individual neighbors requesting party12

status. It's hard to establish one has more impact or is13

impacted more so than the general public, when there are so many14

individuals requesting that party status.15

But to that, I just want to preface that I don't16

know how the Board's going to go on this, but I would not be17

surprised if all parties requesting were granted party status.18

So, unless other Board members have other things they want to add19

to that, we can move on.20

(No response.)21

Good. Then let's take up the party requests. I22

open it up to the Board members in any order that they want, and23

take them as they come.24

MS. FELDMAN: Mr. Chair?25
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CHAIRPERSON GRIFFIS: Yes?1

MS. FELDMAN: We did form a group of neighbors2

because we weren't sure about how the standing would work.3

CHAIRPERSON GRIFFIS: Is it different than the4

group that submitted the written documents?5

MS. FELDMAN: No, but I'm not sure how to do this,6

but, if it's possible, we would also like the group to be7

recognized somehow, because that would be a cleaner way to8

address some of our submissions.9

CHAIRPERSON GRIFFIS: Okay, and when speaking of10

the group, the households that are included in your group at this11

point is?12

MS. FELDMAN: They are all within the 200 feet.13

CHAIRPERSON GRIFFIS: Right. And just for14

clarity's sake, being within 200 feet offers you the opportunity15

to be directly notified by the Office of Zoning of any16

applications. It has no real bearing in terms of the test that17

is required for party status.18

Certainly, there is a common-sense aspect that, if19

you live close to the subject property, you may have more impact20

than others, but the 200 is not something that we would21

specifically ask. That's not a test.22

MS. FELDMAN: As a point of information, I guess we23

were mistakenly thinking those were the, quote/unquote,24

"adjoining and nearby property" under 206. So is there a25
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different definition we should be using?1

CHAIRPERSON GRIFFIS: Well, the adjoining and near2

property I think goes to establish -- well, by definition, just3

because you're within 200 feet does not grant you party status,4

and that's my fundamental point.5

MS. FELDMAN: I understand that.6

CHAIRPERSON GRIFFIS: It obviously is talking about7

an impacted area, and that's what the regulations speak to. But8

then when you go to party status, you need to establish the9

uniqueness of your --10

MS. FELDMAN: Of course.11

CHAIRPERSON GRIFFIS: Clearly, if you're looking at12

an addition of a new construction of a huge building, if you live13

right next to it, you're probably more impacted than someone down14

the street. That's, generally speaking, how the test goes. Does15

that answer your question? Or probably not?16

MS. FELDMAN: Well, yes, but that's why we focused17

on that group. We thought that was what 206 meant, and if it18

didn't, and you tell us, we probably need to revise some of our19

presentation or something.20

CHAIRPERSON GRIFFIS: Okay. Well, a revision would21

be actually --22

MS. FELDMAN: I mean, we differentiated those23

people and people a little further out with colored dots and with24

these kinds of things.25
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CHAIRPERSON GRIFFIS: Yes.1

COMMISSIONER MITTEN: Mr. Chairman?2

CHAIRPERSON GRIFFIS: Yes.3

COMMISSIONER MITTEN: I think, just to follow up on4

your original question that led to this little discussion we're5

having, which is that we need to know who this group, who are you6

representing, and by what authority are you representing them, if7

they are a relatively large group of people?8

MS. FELDMAN: Yes, I'm prepared to address that if9

you want to give me the time for that.10

CHAIRPERSON GRIFFIS: Let me think about that for a11

second. Well, I have been handed Subsection 3106.3, and let me12

just read it, so in case what I said wasn't clear.13

"In considering any request for party status,14

pursuant to 3106.2, the Board shall grant party status only if15

the person requesting party status has clearly demonstrated that16

the person's interest would likely be more significantly,17

distinctively, or uniquely affected in character or kind by the18

proposed zoning relief than those of other persons in the general19

public."20

MS. FELDMAN: I could give you a copy of the21

resolution, if that would be helpful.22

CHAIRPERSON GRIFFIS: Okay. All right, Ms.23

Feldman, is it my understanding that there are additional24

households under your now umbrella than what was submitted, which25
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was DeMallie and Gates?1

MS. FELDMAN: Oh, well, for party status, there2

were a lot more people who filed with the Board by the due date.3

CHAIRPERSON GRIFFIS: Who are you representing?4

MS. FELDMAN: We now have a group called Neighbors5

United that's larger than just the three of us.6

CHAIRPERSON GRIFFIS: Aha. And do they include7

some of the people that put in for party status?8

MS. FELDMAN: They did, but we wanted the two9

abutting people to also, or two of the abutters to also have10

party status.11

CHAIRPERSON GRIFFIS: Well, we're running this in12

the general direction that we probably should be going.13

MS. FELDMAN: Yes.14

CHAIRPERSON GRIFFIS: So why don't you list off the15

folks that are in your group?16

MS. FELDMAN: There are 27 of them. Do you want me17

to just hand this out or how do you -- but they would not all be18

cross examining. So they would give us authority to do this,19

except two people who are very close by, we thought you would20

give them additional status. That would keep the questioning to21

some manageable proportion.22

CHAIRPERSON GRIFFIS: Okay, this is the way I'm23

going to proceed: I'm going to take the party status request24

from -- I'm going to get the list in a second. Just to give some25
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direction, Cathy Wright and Lawrence Skrivseth and Charles and1

Sharon Hooey --2

MS. FELDMAN: Hoy.3

CHAIRPERSON GRIFFIS: Hoy? Okay, sorry.4

And, Ms. Feldman, do you think that there are5

other --6

MS. FELDMAN: What we wanted to do, sir, if you7

would consider it, Alma Gates and Mrs. DeMallie and I would8

represent this group, but in terms of cross examining we would9

pick one person to do one person. We wouldn't all be ganging up10

on somebody.11

Then we also wanted Lawrence Skrivseth, who is an12

abutter, and also Michael Lovendusky, who is right across the13

street, to also be able to be parties and be able to do cross14

exam and other privileges of parties.15

CHAIRPERSON GRIFFIS: Okay, well, why don't you16

submit your list and we'll take a look at it?17

MS. FELDMAN: Okay.18

CHAIRPERSON GRIFFIS: Okay, Board members, first I19

would like to entertain the request for party status by Mr.20

Italiano, who is actually -- the address would be 4919 Ashby21

Street, Northwest. The question of party status was submitted.22

It was timely. It did offer all of the information that we23

requests, and there is a unique situation of Mr. Italiano24

actually which would separate him clearly out from the general25
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public, the fact that there is no driveway to his property, and1

he has indicated that that would be a considerable burden if this2

relief was granted on the case of the increased traffic and the3

parking requirements and on-street. Without hearing merits of4

the case, clearly, we know that these are important and5

substantial issues for discussion and deliberation in this case.6

I would offer approval of that request for party7

status.8

MS. PRINCE: Mr. Griffis?9

CHAIRPERSON GRIFFIS: Yes.10

MS. PRINCE: Allison Price from ShawPittman. I'm11

here today on behalf of the applicant. However, I am authorized12

to speak on behalf of Mr. Italiano.13

I have with me today a letter from Mr. Italiano and14

his wife, Riva Hamilton, withdrawing the request for party status15

and withdrawing their objection to the application.16

As you will note from the letter, the basis for the17

withdrawal of the objection is the school's agreement that, in18

the event at any time in the future the District of Columbia19

requires the removal of any parking spaces on Ashby Street in20

connection with this proposal, the school will pay all costs21

associated with the construction of a driveway for Mr. Italiano22

and Ms. Hamilton.23

In addition, the Italianos thus far are the only24

neighbors that have come forward and indicated that they would25
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like to be beneficiaries of the proposed covenant restricting for1

all ownership by St. Patrick's School enrollment on the site to2

60 children, and as a result of their agreement to participate as3

beneficiaries, we are in a position to state today that there4

will be a covenant on the property in the event that the Board5

approves this application.6

I was specifically asked to note for the record7

that Mr. Italiano and Ms. Riva Hamilton would like the BZA order,8

in the event that the case is approved, to include conditions9

that address the agreement to pay costs associated with the10

construction of the driveway and a condition that specifically11

mandates the provision of a covenant, since they are12

beneficiaries. I have that letter for the record and for any13

parties.14

CHAIRPERSON GRIFFIS: Good. Do you want to submit15

that in, and we'll take a quick look at that?16

MS. FELDMAN: Mr. Chairman, can I ask a question on17

that, since these people did indicate their opposition to this18

when we talked to them?19

CHAIRPERSON GRIFFIS: I don't understand what20

you're saying.21

MS. FELDMAN: I would like to ask the applicant22

whether a dollar amount was associated with the building of the23

driveway.24

CHAIRPERSON GRIFFIS: Well, we can get into that25
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when we get into the testimony, and if you want to bring that up1

in cross examination or have that done, but at this point I'm not2

sure --3

MS. FELDMAN: Okay.4

CHAIRPERSON GRIFFIS: I mean, we need to read the5

letter and see, but I'm not sure that would have any bearing or6

pertinence on our jurisdiction or our deliberation of accepting a7

withdrawal of a party status.8

MEMBER ETHERLY: Mr. Chairman, just to help us9

continue proceeding forward on the party status question, I don't10

want to move this prematurely, but with this submission of Ms.11

Feldman, and taking into consideration the seeming resolution of12

Mr. Italiano's request for party status, the submission by Ms.13

Feldman covers all of our remaining party status issues, as long14

as we -- I think we need to get some clarification regarding Mr.15

Richard Hilton. We have a party status request from an Erick16

Hilton, and it might be useful to determine if that is, indeed,17

one and the same.18

MS. FELDMAN: It's the same. It's the same.19

CHAIRPERSON GRIFFIS: Okay.20

MS. FELDMAN: Yes, the "E" is an error.21

CHAIRPERSON GRIFFIS: So you're thinking that22

everyone else, all of the 10, are actually --23

MEMBER ETHERLY: Are reflected in -- that's24

correct, Mr. Chairman, all other party status requests will be25
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reflected in the coalition titled Neighbors United.1

MS. PRINCE: I have one question.2

CHAIRPERSON GRIFFIS: Yes.3

MS. PRINCE: I am fully supportive of any mechanism4

that will allow the efficient processing of this application.5

Therefore, I don't have any objection to the accepting of this6

group as one large party.7

However, I was unclear on who will be cross8

examining on behalf of the group. At one point I heard it was9

Ms. Feldman, and on others I heard that it would be a larger10

group than that.11

CHAIRPERSON GRIFFIS: I appreciate your bringing12

that up. What I want to do is figure out --13

MS. PRINCE: Yes.14

CHAIRPERSON GRIFFIS: -- and who are the parties,15

and then we'll establish that. It's going to be very important16

that we have one person representing if there is one party.17

Otherwise, it does get a bit chaotic. Quite frankly, I think it18

hurts the party's case if you've got three minds kind of going in19

different directions, but we'll establish that once we figure out20

what the party status is.21

MS. FELDMAN: But I did want to -- Michael just22

asked me to be clear that Michael Lovendusky and Larry Skrivseth23

would also be separate parties, even though they are in our24

group, because they abut or are right across the street from it.25
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CHAIRPERSON GRIFFIS: Okay.1

MS. FELDMAN: So they, you know, in addition to2

joining our group, they also want to have independent party3

status. The group is, we've been working together on this4

because, quite frankly, we've only had about six weeks to pull5

everything together. So Alma Gates and Tina DeMallie and I have6

expertised ourselves in different things.7

CHAIRPERSON GRIFFIS: Right.8

MS. FELDMAN: So one or the other of us would ask9

questions at a time, at a particular time.10

CHAIRPERSON GRIFFIS: We'll get that established,11

if that's where we go.12

Let's take up, indeed, let's take up the request13

for party status by Ms. Wright and Mr. Skrivseth. By the end of14

the day that will be no problem (referring to the pronunciation15

of Skrivseth).16

(Laughter.)17

MS. FELDMAN: You could call him "Larry."18

CHAIRPERSON GRIFFIS: There's no need to come19

forward. We have the documentation that we need in front of us.20

Board members, the requesting parties ask for 491321

MacArthur Boulevard, Northwest -- it is clear that this property22

abuts the applicant's property. I'm not sure how to characterize23

this, but its length runs the length of the lot itself.24

Does anyone else want to speak to this?25
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VICE CHAIRPERSON RENSHAW: Mr. Chairman, I would1

move approval of the request for party status for Ms. Wright and2

Mr. Skrivseth because their unique orientation to the subject3

property is exactly the kind of relationship that party status is4

meant to recognize, and they made an adequate argument for that5

in a timely filing.6

CHAIRPERSON GRIFFIS: Okay, and I'll second that.7

I am going to table that motion just to hear from Ms. Prince any8

reaction, speaking to that motion of party status acceptance.9

MS. PRINCE: No objection.10

CHAIRPERSON GRIFFIS: Okay, having no objection by11

the applicant, does anyone else need to speak to the motion?12

(No response.)13

All those in favor?14

(Chorus of ayes.)15

Opposed?16

MEMBER ETHERLY: Aye.17

CHAIRPERSON GRIFFIS: Okay, we have then Mr.18

Skrivseth, Party No. 1.19

Okay, Mr. Etherly has noted that Mr. -- oh,20

actually, there is a request that Mr. Lovendusky be taken out on21

separate request.22

I have these all numbered and they're all tabbed,23

so I just have to find them. So you have to give me a minute.24

MS. FELDMAN: We know that feeling, Mr. Chairman.25
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CHAIRPERSON GRIFFIS: The problem is I've got too1

many lists going.2

Board members, please speak to it, and I'll pull my3

documentation out.4

COMMISSIONER MITTEN: Mr. Chairman?5

CHAIRPERSON GRIFFIS: Yes?6

COMMISSIONER MITTEN: I think in the request for7

Mr. and Mrs. Lovendusky, I don't find that there is a compelling8

case for their unique orientation to the subject property9

inasmuch as they are not an abutter and they are 90 feet distant10

from the subject, across Ashby Street, and they have the same11

basic issues in the case as the other people in the 4900 block of12

Ashby Street. I would move that we deny the request for party13

status for the Lovenduskys.14

CHAIRPERSON GRIFFIS: Okay, do you want to just15

speak to the adjacency of their property? They are on MacArthur16

Boulevard at 4927 MacArthur Boulevard. That is across Ashby. As17

you have indicated, they have listed they were timely filed.18

However, they do list consistent issues with others, and I would19

second the motion.20

Anyone else want to speak to the motion?21

MR. LOVENDUSKY: Mr. Chairman?22

CHAIRPERSON GRIFFIS: Yes.23

MR. LOVENDUSKY: I'm Michael Lovendusky.24

CHAIRPERSON GRIFFIS: Indeed, sir.25
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MR. LOVENDUSKY: As you see from my application,1

April 1st, and if you looked at the attachments, my house is2

immediately across Ashby Street. I am the only house that3

actually looks to the existing stairwell access to the relevant4

site. My house overlooks the yard of the relevant site, and it5

also overlooks the bus pad on MacArthur Boulevard that will be6

the site of the bus stop pickups of the students that are7

proposed.8

As you can also see from the photographed exhibits9

to my application, it will be -- the only existent sidewalk to10

the property from MacArthur immediately across from my driveway,11

and also that the parking that would naturally be available on12

Ashby to my guests and to my family would be immediately impacted13

by the development of the site across from the property.14

I would submit that, in fact, my family is15

immediately affected by all the proposed changes to this16

property, and I would ask for party status.17

CHAIRPERSON GRIFFIS: And I appreciate that. I18

don't think there's any question that you may have impact, but it19

goes to the fact of the unique impact as your property is20

located, as opposed to, I would see, even the others on the21

block, but to the general public.22

I was not prepared to have people speak to their23

party requests, and I don't have a problem with your doing that,24

but I think what we have, in fact, submitted is sufficient enough25
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for the Board to deliberate on it.1

Again, I would underscore and reiterate the fact2

that you have ample opportunity to give personal testimony in3

this case.4

MR. LOVENDUSKY: But, sir, again, I mean, I'm the5

only property that actually observes the bus stop, the only6

property that's actually across from the existing stairwell7

access, and the only property that actually has a clear view of8

the yard to the property. I think that those are three unique9

circumstances that would justify my participation.10

MS. FELDMAN: Also, if I could say something,11

you --12

COMMISSIONER MITTEN: Mr. Chairman, Mr. Chairman?13

CHAIRPERSON GRIFFIS: Yes?14

COMMISSIONER MITTEN: I would suggest that if we're15

going to allow people to speak to party status, that it be the16

person requesting party status only and not other neighbors who17

wish to embellish their argument.18

CHAIRPERSON GRIFFIS: Thank you very much. I would19

agree.20

Okay, Board members, you have heard. Does anyone21

want to speak to the motion? It's for denial of the party22

status.23

VICE CHAIRPERSON RENSHAW: Well, I think that Mr.24

Lovendusky's statements to the Board have been very helpful in25
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describing what he feels is his unique position vis-a-vis the1

applicant, and I would prefer that he be considered seriously as2

a party status applicant and would urge that we grant him that3

status.4

CHAIRPERSON GRIFFIS: Thank you.5

MEMBER ETHERLY: Mr. Chair, I would like to6

associate myself with the remarks of my colleague, Mrs. Renshaw.7

Initially, I was a little more inclined to follow my colleague,8

Mrs. Mitten's comments, but given the visibility issue, the9

request for party status is supported by some helpful photographs10

of the visibility of the sight lines from the Lovendusky property11

to the subject property. With that in mind, I think that the12

case for party status is rather compelling.13

CHAIRPERSON GRIFFIS: Okay, Ms. Mitten?14

COMMISSIONER MITTEN: Mr. Chairman, this is15

probably an odd way to proceed, but I think that, based on the16

comments of Ms. Renshaw and Mr. Etherly, based on the issues in17

the Lovendusky submission for party status that Mr. Lovendusky18

was kind enough to highlight for us, I'll speak against my own19

motion and indicate that I'll -- perhaps a better thing, because20

we're going to have to have two votes anyway, is for me to21

withdraw it, and then I would make a new motion, if you would22

agree with that.23

CHAIRPERSON GRIFFIS: Quite a deliberative Board, I24

must say, is it not? Very well, we will entertain a new motion.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

185

COMMISSIONER MITTEN: All right, I would move that1

we grant party status to the Lovenduskys.2

VICE CHAIRPERSON RENSHAW: Second.3

CHAIRPERSON GRIFFIS: All those in favor?4

(Chorus of ayes.)5

Opposed?6

(No response.)7

We have made it through two party statuses.8

If Mr. Etherly's quick calculations and name checks9

is correct, all the rest of requested party status that we have10

had timely filed are included, Ms. Feldman, in your umbrella11

organization, which will now be called what?12

MS. FELDMAN: Neighbors United.13

CHAIRPERSON GRIFFIS: Neighbors United, okay.14

MS. FELDMAN: Not too original, but there it is.15

CHAIRPERSON GRIFFIS: Now, Board members, how do we16

want to entertain -- this is what I would propose: that Ms.17

Feldman can just quickly, briefly speak to, because we don't18

have, obviously, one letter of party requests at this time. You19

can just speak to the party status on that.20

Oh, you know -- well, let's do that. Do you want21

to speak to it?22

MS. FELDMAN: To the party status of the neighbors?23

CHAIRPERSON GRIFFIS: To your group.24

MS. FELDMAN: The group, okay. We've actually done25
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this in trust form. We formed a trust called The Neighbors1

United Trust, and it's officially kickoff day was yesterday.2

CHAIRPERSON GRIFFIS: Did you all get your taxes3

in?4

MS. FELDMAN: Actually, we have a tax ID number.5

(Laughter.)6

CHAIRPERSON GRIFFIS: Timely.7

MS. FELDMAN: Because I am permitted by the IRS to8

issue them, so I do.9

CHAIRPERSON GRIFFIS: Okay.10

(Laughter.)11

MS. FELDMAN: And this is the purpose of the trust12

as found in our trust agreement, which we would be happy to13

provide to you, if you would like:14

Neighbors United has been formed to represent and15

protect the property owners and residents on Ashby, 49th, and W16

Streets, and the 48th through 50th blocks of MacArthur Boulevard17

in the Palisades area of the District of Columbia, identified as18

the beneficiaries of the trust, from the imposition of19

inappropriate nonresidential uses in the described neighborhood,20

specifically including St. Patrick's Episcopal Day School's21

proposed junior high school plan for the property at 492522

MacArthur Boulevard.23

We have hired a traffic specialist and are trying24

to be responsive to the efficiencies, and so on, that the Board25
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encourages.1

CHAIRPERSON GRIFFIS: Right, and efficiency is one2

thing, but, more importantly, do you want to just speak quickly3

to the test? Obviously, the big one is how your group would be4

significantly or distinctly uniquely affected.5

MS. FELDMAN: By this? Well, really it would be --6

well, we tried to get people who were the close-in neighbors, and7

we feel that what the plan has proposed would have a direct8

negative impact on the value of our properties, on the quiet9

enjoyment of our residents, on the residential fabric of our10

neighborhood; that trying to have a junior high school on such a11

tiny, narrow residential street would result for us in12

unacceptable traffic and parking problems, noise, health and13

safety issues, and given the number of students contemplated, in14

other objectionable features. We are prepared to detail these in15

the hearing.16

CHAIRPERSON GRIFFIS: Okay, and you have 2717

members?18

MS. FELDMAN: Well, we have 25 because two of them19

are out of town, but the other people are listed. We have in the20

trust a provision that says they can join, but we have 25. So21

that was enough to form the group and get into existence.22

CHAIRPERSON GRIFFIS: Okay.23

MS. FELDMAN: It's a revocable trust, so we can add24

them later.25
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CHAIRPERSON GRIFFIS: Right.1

Ms. Prince, did you want to speak to this request?2

Did you kind of did already, but --3

MS. PRINCE: I did. As I mentioned, in the4

interest of administrative efficiency, I welcome a group. I5

would just note for the record that there are many members of6

this trust that individually would not qualify for party status.7

I see Mr. Soffer, for example, lives on the south side of8

MacArthur Boulevard. It would be a real stretch to determine9

that he qualified for party status, but as long as the group is a10

consolidated group with only Ms. Feldman conducting cross11

examination on behalf of the group, and with Mr. Skrivseth and12

Mr. Lovendusky retaining the ability to cross examine13

individually themselves, I support the concept of proceeding as a14

group.15

MS. FELDMAN: We ask for all three of us to be able16

to do cross examination for the group, not just me, because we17

have split up the expertise.18

CHAIRPERSON GRIFFIS: We've granted party status19

already for the first two individuals, and they will have cross20

examination rights.21

MS. FELDMAN: No, also for the group, and you'll22

see the resolution of the trustees was for three of us to be able23

to represent -- Alma Gates, Tina Van Sickle DeMallie and me --24

because we would be dividing up the expertise in terms of asking25
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the questions.1

CHAIRPERSON GRIFFIS: Well, I'm not sure where our2

efficiency runs with this group, but --3

MS. FELDMAN: Rather than having the cast of lots4

of people who filed originally for party status from the opponent5

group, this would limit it, and we wouldn't have three people on6

a witness. We would have, you know, whoever was the best person7

to ask the questions.8

CHAIRPERSON GRIFFIS: But why are we having --9

well --10

MEMBER ETHERLY: Mr. Chairman, just to help11

elucidate, I share the counsel for the applicant's reading of12

this request, that from the standpoint of administrative13

efficiency, the ability to get as many people in front of this14

body to help us sort through this application is paramount here.15

But I would be concerned if we have a situation where we're16

doing kind of multiple crosses, because as we get into the meat17

of the proceedings, there are going to be a lot of particular18

issues of fact, of interpretation, that we're going to have to19

sort through.20

I would let my colleagues know that, of course, I21

think we already know we're not going to get through the bulk of22

this today. So there will be an opportunity, as we prepare to go23

through in subsequent sessions on this applications, perhaps a24

consolidation of your efforts from a questioning standpoint, from25
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a case presentation standpoint, can be made, such that your group1

can pull together one individual who can cover all of the2

appropriate areas.3

With that understanding, I would be comfortable4

with a motion that accepts Neighbors United Trust. I won't5

endeavor to use the acronym that that name comes forward with.6

MS. FELDMAN: Please don't, sir.7

(Laughter.)8

MEMBER ETHERLY: But I would be inclined to support9

-- and I apologize, Mr. Chairman, I just couldn't resist that.10

(Laughter.)11

In all seriousness, that's not to demean the12

importance of the coalition's message.13

I would be inclined to support the motion for party14

status for Neighbors United Trust, if we can reach some15

understanding that there's only going to be one individual16

conducting the examination, because I think that's going to help17

us move forward and keep a focus on the issues.18

I would invite some comment from my colleagues on19

that.20

CHAIRPERSON GRIFFIS: Right, Ms. Renshaw?21

VICE CHAIRPERSON RENSHAW: Yes, I think it is22

within the trust's, shall we say, request to entertain those whom23

they feel are best suited to advance the point of view at the24

particular time. If they have decided that three members of the25
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trust are best equipped to handle various aspects of this, with1

the understanding that we're not going to have three different2

people on one particular witness, I would support their having3

that flexibility.4

CHAIRPERSON GRIFFIS: Okay, and that's an excellent5

clarification that you bring up, and that is, in fact, what6

you're stating, Ms. Feldman --7

MS. FELDMAN: Yes.8

CHAIRPERSON GRIFFIS: -- that one witness will be9

crossed by one representative of the Neighbors United Trust.10

Do you want to speak to that, Ms. Prince?11

MS. PRINCE: I wouldn't pass up the opportunity.12

My feeling is that if Mr. Lovendusky is an individual party, he13

is not being denied the right to cross examination, nor is that14

the case with Mr. Skrivseth. They will have an opportunity to15

cross examine. I think it will become unwieldy very rapidly for16

these two parties to really end up cross examining on behalf of17

another party. They can cross examine on behalf of themselves.18

It is only because he is uniquely affected and that19

the Board has accepted that categorization that Mr. Lovendusky20

can cross examine at all. I think it is a very reasonable way to21

handle this hearing to allow one person to cross examine on22

behalf of the recognized group, and Mr. Lovendusky and Mr.23

Skrivseth are not denied their right to cross examination.24

They're simply denied the right to cross examine on behalf of25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

192

themselves and on behalf of a group.1

MEMBER ETHERLY: And, Mr. Chairman, that's a useful2

clarification. I want to make sure we understand Ms. Feldman's3

request. Ms. Feldman is also stating that Alma Gates and Kathene4

DeMallie would also have the ability to cross examine. So from5

the standpoint of presentation of the case, we would be looking6

at actors including Ms. Feldman, Ms. Gates, Ms. DeMallie, in7

addition to Mr. Lovendusky and Mr. Skrivseth. So if that helps8

my colleagues, Ms. Renshaw, kind of understand --9

VICE CHAIRPERSON RENSHAW: That was the10

understanding that I have.11

MEMBER ETHERLY: Okay, and you would still be12

comfortable with that level of --13

VICE CHAIRPERSON RENSHAW: With the trust, Ms.14

Feldman, Ms. Gates -- is it Mrs. Gates?15

MS. FELDMAN: Yes, she's our traffic person, and16

Tina DeMallie is our parking and structural person. These are17

very technical. Quite frankly, I am a lawyer, but I don't do18

this kind of law. I'm here as a neighbor, and this is all non-19

paying. So for me to have to get up-to-speed on all those issues20

for cross examine in the manner that you present this, it's not21

-- once those witnesses are gone, they're gone; you know, they're22

finished.23

We thought it would be useful to have those people24

specializing in their piece do the cross examining. That's why25
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the three of us asked.1

CHAIRPERSON GRIFFIS: Well, then, we're looking at2

DeMallie, Gates, and yourself?3

MS. FELDMAN: Yes, for this group.4

VICE CHAIRPERSON RENSHAW: For the trust.5

MS. FELDMAN: For the trust.6

MEMBER ETHERLY: So you would not be seeking to7

have Mr. Lovendusky and Mr. Skrivseth get a second bite at the8

apple, so to speak, by also --9

MS. FELDMAN: We would probably, if they wanted to,10

and really that is because I'm afraid that if this gets held over11

to other hearings, what if one of us can't make it? We would at12

least have backups for everything. Each person could do two13

different things, so depending on how you scheduled. Michael14

Lovendusky is also a lawyer, but he doesn't do this either, but15

at least we could share those tasks and not further complicate16

your calendar by saying, "Oh, someone's irreplaceable. We can't17

do that day," you know.18

COMMISSIONER MITTEN: Mr. Chairman?19

CHAIRPERSON GRIFFIS: Yes?20

COMMISSIONER MITTEN: What I would suggest is21

appropriate, and this is the way most cases proceed, is, for22

instance, we are on the verge of having three parties. When the23

time presents itself for cross examination, usually the applicant24

puts on their whole case and then there's cross examination.25
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So the first person, Mr. Skrivseth, okay, come on1

up, ask your questions. Now you're done. Go back to your seat.2

That's it. That's your chance. Okay?3

And I think we need to impose that discipline here.4

So what I would suggest is that it be made crystal clear that5

each party, when given the opportunity for cross examination,6

must recognize that their chance comes once in the proceeding.7

That would be point No. 1.8

Point No. 2 would be the fact that we're balancing9

some kind of efficiency versus the fact that this Neighbors10

United group is made up of community folks. I've been in that11

position myself. That we ask for the subject areas to be12

defined, that, you know, Mrs. Feldman will ask direct questions13

to whatever individuals that testify on whatever subjects; Mrs.14

Gates will ask questions of another individual on whatever the15

subject is; Ms. van Sickle will do the same.16

Then when their opportunity has past, it has past.17

So that it is very disciplined and it's not like, "Oh, I forgot18

something," because this whole proceeding will devolve very19

quickly into chaos.20

So with that kind of discipline, I think maybe we21

could give a little bit more latitude to Neighbors United in22

terms of having three people do cross examination, but not have23

it be a free-for-all. So that's what I would suggest.24

MEMBER ETHERLY: I'm inclined to support that, Mr.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

195

Chairman, but, Ms. Mitten, you would be of the thinking that Mr.1

Lovendusky and Mr. Skrivseth should then not have the opportunity2

to come back under the Neighbors United umbrella and question?3

CHAIRPERSON GRIFFIS: That's correct.4

MEMBER ETHERLY: With that clarification, as laid5

out by my colleague, I would be inclined to support the request.6

MS. FELDMAN: I can't accept that version. I'm7

sorry. I definitely think the idea about the one person has8

their chance and then that's it for that line of questioning, but9

to have to identify people in advance and say only they will ask10

questions about this, because you know things can come up in11

other people's testimony, and we should be able to be free to12

follow the line of questioning of a person.13

CHAIRPERSON GRIFFIS: This is what I propose: that14

we establish the representatives of the Neighbors United Trust,15

that with each witness there will only be one representative that16

will conduct cross examination. There is absolutely no reason17

why experts, if the field of interest went afar, couldn't be fed18

questions, which happens all the time here, but that would mean19

it would only be one representative crossing a witness at a time,20

and they could substitute in those three. Would that cover it?21

COMMISSIONER MITTEN: What I think our goal should22

be is a high degree of discipline.23

CHAIRPERSON GRIFFIS: Yes, I understand.24

COMMISSIONER MITTEN: And we should plan on a high25
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degree of discipline. If, as the hearing moves forward, we want1

to stray from that, then you would appropriately make an2

accommodation at that point in time, but to plan on a free-for-3

all is folly, as far as I'm concerned. So I think we should plan4

on the highest level of discipline that we could achieve.5

CHAIRPERSON GRIFFIS: And I think discipline is6

established if we have -- basically, if the Neighbors United7

Trust was granted party status, we would have a representative8

from that organization and the two other parties conducting cross9

examination at any one time.10

VICE CHAIRPERSON RENSHAW: I'll just say that I11

don't think this group is going to be getting into a free-for-12

all. So I think that we can move right ahead and make the13

decision. As to having the three representatives for the trust,14

Mr. Chairman -- Mr. Chairman, are you listening?15

CHAIRPERSON GRIFFIS: I listen out of both ears.16

VICE CHAIRPERSON RENSHAW: Well, I like to have the17

two ears this way while I'm on the mike.18

CHAIRPERSON GRIFFIS: Indeed.19

VICE CHAIRPERSON RENSHAW: In any case, have the20

three representatives; they are going to know how to conduct21

themselves based on this preliminary, shall we say, conversation22

that the Board members have had up to this point, and then let's23

move on.24

CHAIRPERSON GRIFFIS: Okay, Board members, I would25
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move that we approve the party status of the -- or the request of1

the party status of the Neighbors United Trust, as represented by2

Ms. Feldman, the Gates family, and DeMallie.3

MEMBER ETHERLY: Seconded, Mr. Chairman.4

CHAIRPERSON GRIFFIS: And just for clarification on5

that, we would have a representative of the trust -- we would6

hear one representative of the trust at any one given time, and7

it would be up to them who was representing them at any given8

time.9

COMMISSIONER MITTEN: And no more than one10

representative of the trust would cross examine any given witness11

of the applicant.12

CHAIRPERSON GRIFFIS: That is correct.13

VICE CHAIRPERSON RENSHAW: That's what they have14

stated.15

CHAIRPERSON GRIFFIS: That means we would have16

three parties at the table, three people, at any one time and no17

more.18

So any other discussion on that?19

(No response.)20

Are you sure we don't want to draw a chart or21

anything? No?22

I think we'll handle it then and ask for all those23

in favor to say aye.24

(Chorus of ayes.)25
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And opposed?1

(No response.)2

I do thank you very much.3

I think that takes us through all of the party4

status requests.5

Then I think we're ready to proceed. Ms. Feldman,6

I would ask you to take a seat, please, and then I will turn it7

over to --8

COMMISSIONER MITTEN: We have a pending request for9

continuance that's now come from a party.10

CHAIRPERSON GRIFFIS: Yes. Yes, indeed. Ms.11

Prince, do you want to speak to the motion of continuance first12

before the Board deliberates?13

MS. PRINCE: Yes, thank you for the opportunity to14

speak on that request.15

First of all, my records reflect that the report of16

the Office of Planning was timely filed on April 9th. I have a17

stamped copy from the records of your office.18

My records also reflect that the report from the19

D.C. Department of Transportation was filed two days late, on20

Thursday. Let me add why I believe the D.C. Department of21

Transportation report was slightly late.22

There was extensive communication in this23

application, on this application, between the Advisory24

Neighborhood Commission, affected neighbors, the applicant, and25
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both agencies, the Office of Planning and the D.C. Department of1

Public Works, DCDOT. I don't think I'll ever be able to make2

that conversion. Extensive communication. There was a very,3

very detailed letter that was provided to the Advisory4

Neighborhood Commission, the final meeting of the Advisory5

Neighborhood Commission at the beginning of April. There was a6

lot of back and forth.7

If that report was two days late, I can assure you8

-- and I'll let the representative from that office speak for9

herself, but I can assure you it was probably out of an effort to10

ensure that all the product of those dialogs was included in that11

report.12

With respect to the Office of Planning report,13

which, as I said, I believe was timely filed, there was also an14

extraordinary level of communication between the applicant and15

that office, including a meeting the day the report was to be16

filed. If that report was perhaps a day late, and my records are17

not accurate, it was only to make sure that there the results of18

that meeting were incorporated into that report.19

Now we can let the agency speak for themselves, but20

in a case such as this, where the dialog with the community began21

five months ago, where the number of meetings may be22

unprecedented for a case of this size, and is clearly delineated23

in our materials, where there was no shortage of efforts to share24

all information at all times, all available information as it25
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developed, hot off the press, I cannot phantom a circumstance1

under which it would be appropriate to postpone consideration of2

the case.3

Thanks for the opportunity to present my view.4

CHAIRPERSON GRIFFIS: Thank you very much.5

You indicated that the DDOT report was on April6

11th?7

MS. PRINCE: Eleventh.8

CHAIRPERSON GRIFFIS: Yes, submitted, okay. That's9

what my records also indicate.10

I would tend to agree, and I think in other11

circumstances that we've had where motions of continuance for12

lack of filing time or review time, especially in a case like13

this where we will have continuance on its own to another date,14

and the ample time for cross examination of testimony, be it15

written submission or otherwise, I would think that it would not16

be, in fact, prudent to continue the case and would not, indeed,17

prejudice any of the parties involved in this.18

I would hear others.19

COMMISSIONER MITTEN: Mr. Chairman?20

CHAIRPERSON GRIFFIS: Yes?21

COMMISSIONER MITTEN: I think your point's well-22

taken about the fact that this proceeding is undoubtedly going to23

be continued because we won't be able to get through it today.24

That will give additional time for the parties involved to25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

201

respond to the submissions.1

But, also, in terms of the fact that the reports2

weren't available, I think one of the problems that happens3

before parties are established is there's no service requirement.4

So it's incumbent upon individuals to keep themselves informed5

about what's in the record.6

So I would say that, for both of those reasons and7

others in terms of just the outreach that's gone on, I don't8

think there would be any prejudice to any of the parties to9

proceeding.10

CHAIRPERSON GRIFFIS: Good. Thank you.11

Others?12

(No response.)13

Very well, I would move we deny the motion of14

continuance.15

MEMBER ETHERLY: Seconded.16

CHAIRPERSON GRIFFIS: All in favor?17

(Chorus of ayes.)18

Opposed?19

(No response.)20

Okay. Indeed, okay, I think we are ready to step21

into this, Ms. Prince, as you get organized.22

Let me also just make a quick announcement that the23

Board will have to take a very brief recess at four o'clock.24

That's half an hour from now. We anticipate that that would be25
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for 15 minutes. Hopefully, that will time well with everybody1

else's schedule for a little break on this. Then we will resume.2

Oh, yes, actually, I think a great point that Mr.3

Etherly had brought up, while Ms. Prince puts her pieces together4

and starts to get ready to present the case, let us establish5

some guidelines and procedure as we proceed in this.6

I will hear -- well, this is what I would like to7

lay out in terms of the general timeline. I would like to give8

the applicant an entire hour for the presentation of their case.9

The opposition would get the similar time, if not identical. We10

would have, then, after organizations that would be allotted five11

minutes and individuals that would be allotted three minutes.12

ANC, of course, which is a party in this case, would not be13

limited, and government agencies, et cetera, would not have a14

time limit on that.15

Now outside of that time limit, of course, is cross16

examination. We will be a little -- well, we are always, and17

will be, very flexible; I would like to include Board members'18

questions within that time. If we find that, in fact, Board19

members are filling a great amount of time with questions, I will20

revisit that, but I would like to stick as closely to that as21

possible.22

COMMISSIONER MITTEN: Mr. Chairman?23

CHAIRPERSON GRIFFIS: Yes, what did I forget?24

COMMISSIONER MITTEN: I just thought this might be25
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an opportunity, since we had been discussing party status, to1

make it clear to the parties in opposition that they collectively2

have an hour, not individually each have an hour.3

CHAIRPERSON GRIFFIS: Thank you for that.4

Okay, we are ready to proceed, if you are, Ms.5

Prince.6

OPENING STATEMENT BY ALLISON PRINCE7

MS. PRINCE: Good afternoon, Chairman Griffis and8

members of the Board. I'm Allison Price of ShawPittman, and I'm9

very pleased to be here today on behalf of St. Patrick's School.10

The school is seeking approval to locate a middle11

school with a permanent maximum enrollment of 60 children in an12

existing residential building located at 4925 MacArthur13

Boulevard. I'm sorry, it is not a residential building.14

MacArthur Boulevard is one of the most heavily-15

traveled streets in the Palisades community. The building,16

originally constructed as a house, has a four-decade history of17

use for educational purposes. The site consists of almost one-18

half acre with 150 feet of frontage along MacArthur Boulevard.19

The re-use and rehabilitation of the building and the20

preservation of the ample open space are fundamental features of21

the proposal.22

The proposed use will not be free of all impacts at23

all times, nor is that the standard that must be satisfied in24

connection with your grant of a special exception. The use must25
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be free of objectionable impacts to adjoining or nearby property1

owners because of noise, traffic, number of students, or other2

objectionable conditions.3

As you are aware and as the D.C. Court of Appeals4

stated in the Glenwood Road Association case involving the5

American University campus plan, uses of land for educational6

purposes are highly favored. As such, some of the impacts7

inherent in the operation of any school in any location have been8

recognized as acceptable in the residential zone.9

Fundamentally, in the case of any school, children10

and faculty must come into, and exit from, the building. The11

noise associated with student and faculty ingress and egress must12

be presumed compatible with the residential zone since it is a13

fundamental feature of every school. Children need time outdoors14

for lunch or breaks, and the noise associated with such passive15

recreational activity is an acceptable noise, and in fact a16

common noise in the residential zone.17

The majority of the school day children need to18

attend classes inside the building, perhaps the most unobtrusive19

aspect of a school's operation. As a result, this case is not20

about a use that is inherently or presumptively inappropriate in21

a residential zone. Schools are presumed compatible with the22

residential zones. Schools help shape and define communities and23

are an integral part of valuable residential communities. The24

vast majority of schools in the District of Columbia are located25
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in the residential zone, and many are not located along the major1

arterials such as the subject site.2

New orbitism plans and principles recognize the3

benefits of the grid street system and the need to design4

schools, places of worship, and retail uses in to communities.5

After the post-World War II growth of the suburbs, planners6

realized that communities like the Palisades are the ideal model7

of the urban village.8

This proposal serves that model, a small school on9

a major street within an existing community. Many people are10

attracted to the Palisades community because of its schools and11

the recreational opportunities for children. While some people12

that will speak today are fearful of a school in their midst,13

others welcome one, and still others would make, or have already14

made, a decision to move near a school. Fear of change is not a15

basis for rejecting a special exception application.16

In the wake of such strong and conflicting emotions17

about an application, how do you assess impacts? Again, the D.C.18

Court of Appeals, in the same Glenwood Road case to which I19

referred earlier, provides a useful guide: Has a reasonable20

accommodation been made between the school and the neighbors21

which does not interfere with the legitimate interests of the22

neighbors? Has the school made reasonable accommodations, and in23

light of those accommodations, are the articulated concerns24

legitimate?25
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St. Patrick's School owns the subject property.1

Market conditions were such that a lengthy zoning contingency was2

simply not feasible. The school decided to proceed with the3

purchase because it is optimistic about the proposal, given the4

site's educational use history, the school's intention to5

rehabilitate the existing building and maintain the open space,6

and its willingness to operate with several clearly-defined7

conditions.8

The proposed use works on the site with few9

changes. The building requires life safety upgrades, and the10

lack of drainage associated with the existing parking lot will be11

addressed through the proposed Stormwater Management Plan.12

The building and the open space will remain. Night13

use will be converted to day use, and children will be educated14

in a setting that will serve them well and with minimal15

disruption to the community.16

As a result of the modest nature of the proposal,17

we earned the support of the D.C. Department of Transportation,18

the Office of Planning, the Palisades Citizens' Association, and19

many neighbors.20

If the Board has no questions, I would like to21

proceed with the testimony of our first witness, Peter Barrett,22

Head of School, and I would also like to submit for the record a23

plat that was in my pre-hearing submission, but it highlights the24

urban village nature of Palisades by showing the land uses in the25
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immediate vicinity of the property. In addition, I have a copy1

of the Stormwater Management Plan that has been reviewed by the2

National Park Service and was not available at the time of the3

filing of the pre-hearing statement. I have copies for the4

parties.5

CHAIRPERSON GRIFFIS: Okay, two things of6

clarification. First of all, obviously, the clocks are not7

working that you are seeing. I'm sorry, not that clock, but the8

time clock. But mine is correctly working, so I will keep track9

and I will notify when 30 minutes are up and then 15 and then 510

remaining.11

Also, I want to retract my statement that Board12

questions would be included in the total hour. That will split13

minutes and seconds as we go into all the parties, so we'll14

establish a full hour on that minus the Board's questions.15

Does the Board have any questions at this time?16

(No response.)17

Good. Oh, yes, Ms. Renshaw? Is it of Ms. Prince?18

VICE CHAIRPERSON RENSHAW: It's the pre-submission.19

Do you want to do it now or do it later?20

CHAIRPERSON GRIFFIS: Why don't we hear the21

witnesses and then --22

VICE CHAIRPERSON RENSHAW: That's fine. We just23

were discussing questions of Ms. Prince on her pre-hearing24

statement, and I'll wait. I'll hold on that.25
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CHAIRPERSON GRIFFIS: Okay.1

MR. BARRETT: Good afternoon, my name is Peter2

Barrett. I live at 3834 McComb Street, Northwest. For the past3

eight years I have been Head of School at St. Patrick's Episcopal4

Day School. I'm currently in my 25th year as a teacher and5

administrator, a career that began in a Chicago public school and6

includes independent schools in Baltimore and the District of7

Columbia.8

St. Patrick's Episcopal Day School has been a part9

of the Foxhall Palisades community for close to half a century10

since beginning as a nursery school in 1956. St. Patrick's has11

been located on its current White Haven Parkway campus for 2512

years.13

Through the class of 2001, St. Patrick's has14

graduated 28 classes of grade six students, more than 90015

students, beginning with 11 students in 1974 and averaging about16

42 students across the last five years.17

As you may know from my testimony in 1999, St.18

Patrick's had thought it would continue to be a nursery-through-19

grade-six school, but the request for a special exception before20

you today deals with grades seven and eight, and even envisions a21

high school. Let me make some observations about the process22

that has brought us to this place before looking at the emerging23

program on a separate campus that occasions this application.24

In 1999 I testified before the BZA the St.25
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Patrick's Master Plan, which resulted in a request for a special1

exception to renovate and expand our campus at 4700 White Haven2

Parkway , sought no growth in grade levels or number of students.3

"Please remember," I testified at that time, "that the campus4

Master Plan seeks no increase in the number of students who5

attend St. Patrick's and no change in the grade levels we offer.6

There are no additional academic classrooms planned, any new7

classroom space will replace existing instructional spaces that8

will be converted to other uses. No additional grade levels, no9

additional students, no additional teachers, no additional cars."10

Pursuant to the special exception the BZA granted11

in 1999, St. Patrick's initiated, in November 2000, and about 1212

months later completed, the project of renovation and expansion13

that enabled us to achieve no increase in the 440 students who14

attend St. Patrick's, no change in the grade levels we offer,15

with no additional academic classrooms, no additional teachers,16

and no additional cars.17

It was an $8 million project, the financial support18

of which represented quite a stretch for this nursery and19

elementary school community, entirely focused on nursery and20

elementary school facilities. We built no facilities that would21

allow us to expand our grade levels or our number of students,22

conclusive evidence that at that time we had no plans to grow to23

grade eight.24

It became clear to us with the class of 2000,25
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however, that the school landscape in the District of Columbia1

and its surrounding jurisdictions was changing, and changing2

rapidly. Increasingly clear to us was that students completing3

grade six in places like District of Columbia Public Schools and,4

yes, places like St. Patrick's School, were engaging in fierce5

competition for the available seats at independent and church-6

based middle schools, especially in the District of Columbia, and7

many were ending up taking seats in schools located at the8

periphery of the metropolitan area, at the end of a lengthy car9

or bus ride from District neighborhoods out to the suburbs.10

You know that the BZA has witnessed growth in11

independent elementary schools across the last several years at12

places like the Lowell School, Jewish Primary Day School, Rock13

Creek International School. Even St. Patrick's grades four14

through six enrollment has grown within its 440-student cap15

across the last five or six years, without concomitant growth in16

independent middle and secondary school sizes, times when many17

public school parents, too, choose independent schools for their18

children.19

It was against that backdrop that St. Patrick's20

moved to create a small program for students in grades seven and21

eight, not to accommodate all of our graduating grade six22

students, most of whom continue on to other Washington area23

independent schools, but to offer families who want to educate24

their children in the District of Columbia an excellent25
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educational optional for grades seven and eight, whether those1

families are at St. Patrick's, at other independent schools, or2

in the District of Columbia Public Schools, or other public3

school systems.4

In the fall of 2000, St. Patrick's Board of5

Trustees returned to its earlier decision to remain a school6

ending at grade six. In December of 2000, the Day School Board7

and the Church Vestry voted to open a grade seven program in8

September 2001 and a grade eight program in September 2002. At9

the same time, the Day School Board and Church Vestry committed10

St. Patrick's to studying the possibility of creating a high11

school, grades nine through twelve, located in the District of12

Columbia, again in recognition of the changing educational13

landscape and in recognition of the absence of a co-educational14

Episcopal secondary school option in the Nation's Capital. As15

that study continues, we are guided by the concept of a City-16

located, City-focused secondary school that fully expresses St.17

Patrick's abiding commitment to the District of Columbia and its18

children.19

Planning for the grade seven-eight program began in20

January 2001, and St. Patrick's was fortunate enough to find21

nearby space to lease in a commercial zone at 4880A MacArthur22

Boulevard, which we renovated in the summer of 2001. St.23

Patrick's reversed its decision of 1999. It was an honest24

reversal, based on the changing landscape, but it was a reversal,25
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nonetheless.1

We believe that reversal honored our children and2

their families, and honored all of the children whose families3

want them to attend independent or church-based schools in the4

District of Columbia, including, as I've noted, many students in5

the District of Columbia Public Schools.6

Indeed, when our grade seven opened its doors to 167

pioneer students last summer, 7 of them were continuing St.8

Patrick's students and 4, 25 percent, were students from the9

District of Columbia Public Schools.10

St. Patrick's firmly believes that the vitality of11

the District of Columbia and its future as a destination location12

for families rests ultimately with the availability of strong13

schools, strong public schools, strong public charter schools,14

strong independent schools, and strong church-based schools,15

located in residential areas where the families and children are,16

or where we should want the children and families to be.17

Easily, the single largest group of students18

enrolled at St. Patrick's comes from families who live in the19

District of Columbia, 62 percent of our students. Another 2820

percent come from Maryland, and the remaining 10 percent from21

Virginia. We are proud of the fact that, although most of our22

students come from the two zip codes that include the Palisades23

area of the District, we enroll students from across the City,24

indeed, from across the metropolitan area.25
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St. Patrick's is able to accomplish that enrollment1

in part through a vigorous financial aid program, which in the2

2002-2003 school year will make more than $900,000 in aid3

available to lower- and middle-income families who would4

otherwise not be able to attend St. Patrick's. Since my first5

year as Head of School at St. Patrick's, the number of6

participants in the financial aid program has increased by 437

percent, from 51 students in 1995 to 73 students this year.8

As I have said, our grade seven opened with 169

students in September. Their academic day begins at 8:00 a.m.,10

although they can arrive beginning at 7:30 a.m., and concludes at11

about 3:00 p.m., followed four days a week by sports, which12

occurs offsite.13

In small, seminar-based classes of eight, students14

engage in an academic core of humanities, literature and American15

history, mathematics, science, and foreign language. They also16

study art, music, religion, and health. Community service, like17

students' participation in the Palisades Library cleanup last18

weekend, will assume increasing importance in the emerging19

program, reflecting St. Patrick's Episcopal Church and Day20

School's long commitment to, and involvement in, such work. The21

new language of service learning and the reality that the greater22

mobility and more established talents and interests of older23

students mean that they can more easily engage in face-to-face,24

hands-on service work.25
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I will assure you, though, that St. Patrick's1

doesn't wait until grades seven and eight for community service.2

Even our 3-year-old nursery students chop vegetables for the3

soup that older students and their families take out, along with4

sandwiches and snacks that other St. Patrick's students prepare,5

on the Salvation Army Grade Patrol van for homeless individuals6

throughout the District.7

A variety of other groups, Martha's Table, Bright8

Beginnings, Veronica's House on MacArthur Boulevard, and a school9

partnership in Haiti, have taught us about community service and10

benefitted from our children's involvement.11

The fact that sports is located offsite is a simple12

reality of schools located in the City. Students at many13

schools, including Field, Edmund Burke, Moray, and the Cathedral14

Schools, have relied on off-campus facilities for athletics. St.15

Patrick's will do the same.16

This year St. Patrick's students have used the17

gymnasium and field on the White Haven campus, Yeats Field House18

at Georgetown University, and, like cross country teams at19

virtually every school in the area, the Canal, Battery, Campbell20

Park and City streets.21

St. Patrick's grade seven students do not attend22

classes on the White Haven campus and are on the site during the23

elementary school day for two purposes only: attendance at24

chapel in the main sanctuary and attendance at special events25
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such as visiting author presentations during Book Week. Their1

sports period begins after the conclusion of the elementary2

school day.3

With the opening of the renovated and expanded4

elementary school facilities, with about 25,000 new square feet5

of space, and the opening of the grade seven program in about6

3,700 square feet of renovated space, an experience that on its7

face suggests polar opposites, but serves to focus us on what's8

most important in the education of young people, I have been9

reminded of a fundamental truth: Yes, space matters, and fresh,10

new, even abundant space is incredibly exciting and offers new11

possibilities for a vibrant, dynamic program like St. Patrick's.12

But the critical factor remains the quality of the13

teaching and learning relationship that exists between teachers14

and students in the space available, regardless of its relative15

size. The small size of the grade seven program, the quality of16

the teachers in that program, and the kind of guidance and17

supervision and attention they are able to give their students18

contribute to the wonderful success of our grades seven and19

eight.20

Should that experience surprise anyone? Not21

according to an article given prominent play in last Friday's22

Washington Post reporting on results from the National23

Longitudinal Study of Adolescent Health, a federally-funded24

survey of 72,000 junior high and high school students. I quote25
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the author of the report on the study:1

"In smaller schools, students, teachers, and school2

administrators all have more personal relationships with each3

other. They know who you are. This is important to keeping kids4

engaged and a part of school."5

The article continued, "Researchers have also begun6

to point to student attitudes as a major, if often overlooked,7

factor in school achievement, fueling officials' interest in how8

student grades may be affected by the way a school is organized9

and run. Some big city school systems have divided large high10

schools into learning communities, special academies, or other11

schools within schools, in the hope of creating a more intimate,12

connected student environment."13

An intimate, connected student environment, that's14

what we've created at 4880A MacArthur Boulevard for our students15

in grade seven-eight, a critical juncture in their academic,16

social-emotional, and moral lives. We think this small school17

size is a wonderful setting for middle school education, and that18

is precisely why we fell in love with the century-old Victorian19

building at 4925 MacArthur Boulevard as a permanent location for20

our program.21

For the past four decades, the building has been22

used for the seminar classes conducted by the Washington23

Psychoanalytic Society, precisely the same kind of setting we24

have used in our grade seven program this year, and that we25
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envision for our grade seven and eight program going forward:1

small groups of students around a seminar table studying2

literature, American history, politics and government,3

mathematics, science, foreign language, ethics and religion, and4

health, with teachers who are also their advisors, their5

advocates.6

There's already a room that the Psychoanalytic7

Society uses as a library, which we do as well. We are pleased8

to maintain the continuous green space and the ample terraces for9

student use during study breaks and lunch, not for organized10

athletic activities, but, as we observed in a recent lunchtime11

visit by our students to the site, throwing a ball around,12

walking around the property, and sitting, talking, and laughing13

in small groups.14

One student pointed to the terraces overlooking15

MacArthur Boulevard on the west side of the building as we left16

the property and reminded me of the need for some tables and17

chairs, which would allow students to eat lunch there, catch up18

on some homework, or play chess.19

A Metro bus stop sits directly in front of the20

property, offering the possibility, especially if the Palisades21

can gain better Metro bus service, that public transportation can22

become a viable option for our older students in ways that it is23

not for our nursery and elementary children.24

If St. Patrick's decides to open a high school,25
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based on a study we hope to conclude next fall, it won't be at1

4925 MacArthur Boulevard. We did include grade nine in our2

application to the BZA for a special exception, a fact we called3

to the community's attention before we filed with the BZA, as a4

one-year possibility to accommodate the current grade seven5

students in case St. Patrick's does decide to establish a high6

school, but has not yet identified either an ultimate or interim7

location for that high school. At all times St. Patrick's will8

comply with the proposed cap of 60 students at 4925 MacArthur.9

A special exception for St. Patrick's use of the10

property at 4925 MacArthur Boulevard, according to a plan that11

reflects our close attention to the concerns of the community,12

our creativity in devising responses to those concerns, and our13

determination to be the best of neighbors along MacArthur14

Boulevard, will enable not merely a good institution, but an15

excellent institution, and a necessary institution, to unfold at16

that location. We seek BZA's approval of that special exception.17

Thank you.18

CHAIRPERSON GRIFFIS: Thank you very much.19

We're at five of 4:00 right now. I think it's20

advantageous after this to recess. The Board has some previous21

business that we have to conduct, and we will be back at 4:15.22

When we return, I would propose that we hear from23

the two witnesses at the panel, and then we go to cross24

examination, as I think they are somewhat attendant, unless there25
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are other comments from the Board, and you want to have cross1

examination after each witness.2

VICE CHAIRPERSON RENSHAW: Ladies and gentlemen, I3

want to let you know that I have to go on to a meeting and I4

won't be back after we break for 15 minutes to tend to some other5

Board business, but I will be reading the record to catch up to6

where my colleagues will be at the end of day, and will be7

participating in the other sessions that we will be having on8

this case, and of course voting on the case.9

So I wish everybody a happy spring afternoon, and I10

trust that you won't be here beyond -- what will your closing be,11

perhaps six o'clock?12

CHAIRPERSON GRIFFIS: Eleven thirty, I think.13

VICE CHAIRPERSON RENSHAW: No, don't believe that.14

CHAIRPERSON GRIFFIS: Seven o'clock.15

Okay, we'll see you back at 4:15. Thank you.16

(Whereupon, the foregoing matter went off the17

record at 3:57 p.m. and went back on the record at 4:26 p.m.)18

CHAIRPERSON GRIFFIS: Okay, let's get back and19

begin again. Again, the Board absolutely appreciates being able20

to take care of some previously-scheduled business, and we are21

back at your full disposal at this point.22

This is what I would anticipate in terms of23

continuing: that we would hear the witnesses that are at the24

table now, this panel, and then we will have cross examination,25
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and then subsequent witnesses can come up. As we get more1

technical, I'm anticipating that each witness will be cross2

examined specifically.3

Yes?4

MS. PRINCE: I would just recommend, based on some5

past similar cases, that you allow all of our entire panel to6

testify and then do cross examination of the entire panel, only7

because so often the later witnesses clarify issues raised by the8

earlier witnesses, and it tends to cut down on unnecessary cross9

examination. Just a thought.10

CHAIRPERSON GRIFFIS: And an interesting thought at11

that. Hear the entire case. Then let us proceed in that fashion12

unless any of the parties want to speak very quickly to that. I13

don't have any -- well, here we are.14

MR. LOVENDUSKY: Michael Lovendusky, and we have no15

objection to proceeding along those lines with one wrinkle, and16

that is that, if there was an opportunity to cross examine on the17

transportation planning, that would be the one area that we might18

want to preserve.19

CHAIRPERSON GRIFFIS: And that would be my concern20

also. Where is that witness in your realm, or do you want to21

speak to that?22

MS. PRINCE: Mr. Wells will testify immediately23

after Mrs. Bradley. I think what Mr. Lovendusky was saying is24

that he and the group that's been formed, the Neighbors United,25
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need the opportunity to reserve the right to cross examine our1

traffic expert for a later date because they haven't had adequate2

time to absorb the Department of Transportation report, and we3

have no problem with that.4

CHAIRPERSON GRIFFIS: Are you anticipating that5

you're going to go through your entire witnesses today?6

MS. PRINCE: Yes.7

CHAIRPERSON GRIFFIS: Oh, I see.8

MS. PRINCE: And then we could bring him back for9

cross examination.10

CHAIRPERSON GRIFFIS: Yes, conceivably. What kind11

of time do you think you have to continue with that outside of 3912

minutes 50 seconds left? I'm sorry, that's how much time you13

have within your hour, according to the clock in front of me.14

I guess my point would be, would we get to the15

cross examination today or would we continue that? So there it16

is. Let's progress onto it, and we will take note that we will17

have additional time for cross examination of the transportation18

expert at the soon-to-be-established continued date on this.19

MS. BRADLEY: Okay, thank you. My name is20

Katherine Bradley, and I live at 2211 30th Street, Northwest, in21

the District. I have served as St. Patrick's Board Chair for two22

years, and I have been involved in virtually every facet of the23

proposal that is before you today.24

My testimony will cover the possible impacts of our25
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proposal. Now it was going to be about 20 minutes. I've gone1

through and I've cut out everything I can, and I will sprint2

through this material.3

As you heard from Mr. Barrett, St. Patrick's made4

the decision to open our grade seven-eight program in December5

2000, and we leased commercial space on MacArthur Boulevard6

several months later. Our lease is just short-term, so we were7

very interested in seeing 4925 MacArthur when a broker called us8

last November. From the first time that we looked at that9

property, we knew that it was ideal for our grade seven and eight10

program. Everything about it -- size, layout, price, and11

existing use -- fit our needs.12

All schools looking for space in the District,13

public/charter schools included, have a terrible time finding14

suitable, affordable new space. So we felt this was something15

really of a lucky break. It worked for us.16

Our use was so consistent with the existing use,17

which is supported by the neighborhood, that we had strong reason18

to believe that our proposal would be acceptable as well. We19

didn't just assume this though. Our initial conversations with20

some neighborhood leaders gave us the confidence that any21

articulated concerns, paramount among them concerns about22

traffic, could be addressed to all parties' satisfaction.23

When you actually look objectively at our proposal,24

it makes sense that we predicted that our use would be25
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acceptable. There are plenty of ways that our use is a positive.1

We preserve the open green space of the site, surely a plus for2

the two contiguous neighbors. We will immediately fix existing3

stormwater management problems and end the current nighttime,4

weekend, and parking impacts which affect the whole of the5

neighborhood.6

We do use the building more intensely during7

weekday hours, but this is an impact inside our building, kids at8

their studies in class with their teachers. It's just hard to9

argue that this is objectionable for neighbors, simply being10

aware that kids are inside a building near their homes.11

I would argue that that's a perceived impact; that12

all the ways impacts can be real, taking up parking spaces,13

creating too much traffic for the site, or creating objectionable14

noise, those impacts just are not part of our proposed use.15

Across this process of refining conditions, we have16

been effectively shut out from any meaningful collaboration with17

immediate neighbors. That lack of dialog caused us to stumble18

over a few things that we had no idea neighbors found19

objectionable, like summer use of the building.20

We have never dismissed any concern, no matter how21

remote, even when we had to intuit them from sidebar22

conversations and opposition testimony. In the end, though, the23

real issues have been aired, and we've found that we can address24

these concerns with clear and enforceable conditions.25
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Now I'm going to turn to the Zoning Code, to1

possible objectionable conditions, and to what we've done to make2

sure that our proposal meets or exceeds expectations.3

First is the parking statute. With more than 154

spaces in the lot, St. Patrick's clearly meets the test of5

providing ample parking and meets the minimum requirement of6

seven spaces for our eight full-time and four part-time faculty.7

Our part-time faculty teaches twice a week for about an hour,8

and their visits do not overlap. All faculty and occasional9

parent visitors picking up children for an orthodontist10

appointment, for instance, can easily be accommodated in our lot,11

with no spillover parking in the neighborhood.12

We plan to replace the existing lot to install a13

stormwater management system requested by the National Park14

Service. The parking lot, with a minimum of 15 spaces, is15

clearly ample.16

Next I'll turn to the various possible17

objectionable impacts on neighbors. There are six potential18

impacts that we have addressed. They are: noise, traffic,19

number of students, future expansion, privacy, and trash.20

First is noise. Our first sound test, conducted at21

a comparable school in a residential neighborhood -- the picture22

is covered up, but it was conducted at the Field School -- was23

dismissed by some neighbors as not close enough to actual24

conditions. So we brought the kids, the real ones who are in25
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grade seven now, over to the site for lunch and pickup football1

last Thursday, and we didn't tell them to be quiet.2

It's exactly like probable conditions, the exact3

time when they would be outside, and we choose the recreational4

play, pickup football, that required the loudest possible voices.5

Professional sound engineers took constant measurements from the6

closest point to the two contiguous neighbors. I also walked the7

entire perimeter of the block with the children's teacher, Dan8

Spector, and from the sidewalk all around the block, even from9

the sidewalk directly in front of the site, you could not hear10

their voices over the background noise of MacArthur Boulevard11

traffic.12

We walked around the block to assess the echo13

chamber quality that we had heard about about this block, and the14

impact of the actual kids during the actual hour doing the actual15

noisiest things that they will be doing, and those results were16

really reassuring to us.17

The lawn provided a very generous play area for the18

children. There was not even a remote sense of crowding, and the19

sound of their play was inaudible from Ashby Street and quite20

acceptable at the property line.21

We've gone to significant effort to reassure22

neighbors as to noise concerns, but we also ask the Board to23

exercise their own independent judgment here as to whether the24

occasional sound of children's voices for an extremely limited25
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period of time every day should, or even could, be called1

objectionable.2

The second issue is traffic. I'll defer to our3

traffic engineer, Marty Wells, for the specifics, but here are4

the basics: Several different traffic studies have shown that5

the corner of MacArthur and Ashby carries about 2100 vehicles6

during the morning peak hour or 60 minutes. On December 12th,7

2001, a date chosen at random for our traffic count, eight cars8

arrived for work at the 4925 MacArthur parking lot.9

So the question is: Does St. Patrick's traffic,10

either integrated into or replacing the current traffic pattern,11

cause an adverse impact? In fact, the numbers show that our12

traffic will have very little, if any, impact on neighbors. Our13

full-time faculty traffic, eight cars parked in the lot, will be14

exactly consistent with the Society's documented daytime use.15

Our student traffic by shuttle and limited carpools will add a16

maximum of six vehicles per morning to MacArthur Boulevard.17

That's six out of 2100 in one hour. That's three-tenths of a18

percent of existing traffic across that hour.19

One of our opponents has aggregated our traffic20

across a year in order to call it highly objectionable. Well,21

anything can be aggregated across a long enough time to make it22

seem enormous. The facts, however, show that we have very23

limited impact, three-tenths of a percent of one hour of traffic.24

I will ask our traffic consultant to describe the25
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effects of our shuttles stopping traffic, as school bus safety1

rules likely require.2

Finally, one mea culpa: Our detailed traffic count3

from December 12th, 2001 found that very few St. Patrick's4

families were carpooling. We disclosed this finding and have5

just set to work to create a new carpooling program. Our interim6

target is to increase carpooling such that grades seven and eight7

traffic on White Haven Parkway adds no net traffic to the street.8

Our plan will use education, positive incentives, and, if9

necessary, monetary penalties. We will increase carpooling. If10

we don't meet our goal, we can't expand from 40 to 60 children11

after the first year, and that is an extremely harsh sanction.12

We should note, however, that while we have fallen13

short on carpooling, we do manage traffic and safety extremely14

well on White Haven, where 440 students come and go to school15

every day. We staff carpool with an army of teachers every day16

in order to ensure that our accident-free record continues and17

that our carpool line does not block traffic flow on Foxhall18

Road. This plan will be supplemented by uniformed off-duty19

policemen, should the BZA approve the plan we have worked on in20

conjunction with DDOT.21

The third issue, number of students. I hope this22

one is simple because the building easily holds 60 students.23

It's not capacious, but it is plenty for our seminar-based24

program. Given that grades seven and eight have a full academic25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

228

day with sports offsite after school, the outdoor time will be1

limited to short breaks and lunch in one-class sections.2

To put this amount of students in context, we will3

have 60 students on half an acre. Other schools in residential4

neighborhoods are much more crowded. Aiden Montessori has 1405

students on a quarter acre with virtually no buffer and excellent6

relations with their neighbors. Blessed Sacrament has 4897

students on 1.8 acres, equivalent to 135 students at our site.8

The fourth issue is future development. Since we9

first made an offer on this site, and continuing still, wild10

rumors have been circulated that we intend it as some kind of a11

first step in a high school. Just to show that these rumors are12

persistent, I am going to read from the latest from last week's13

local newspaper. It's a letter to the editor entitled,14

"Commission Correct to Reject St. Patrick's," and I quote:15

"Their stated goal is a full-blown high school, and16

the block in question is a perfect one in which to gain a17

foothold, a charming block of small houses, some of them18

historic, which could easily be bought up piece by piece. It19

takes no leap of imagination to foresee the relentless20

replacement of some of our most affordable housing with school21

buildings, gymnasium, playing field, and parking lots for one22

private school, and noise, disruption and traffic for those23

living on neighboring streets."24

I can state categorically that neither our plans25
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nor our private conversation has ever included speculation about1

buying contiguous properties for a larger school site. We have2

always said that 4925 MacArthur meets our needs for a home for3

grades seven and eight. Should the program need to grow, it must4

do so at another location.5

As some neighbors pointed out, however, that6

commitment needs to be locked in for all future decisionmakers.7

I'm only Board Chair for another two years. We offer just such8

an assurance in the form of a covenant agreement with neighbors,9

recorded among the land records and binding on St. Patrick's.10

That covenant would be in effect for as long as St. Patrick's11

operates a school at the site, and it, in addition to any12

conditions imposed by the BZA order, will cap the site at 6013

students.14

Some neighbors say they genuinely fear a later15

application for more students or the assembly of additional16

properties. We can effectively bind all future decisionmakers17

with a covenant agreement, and we have offered it to anyone18

interested in participating, with one taker so far. Others have19

referred to the significant restriction as worthless or too20

difficult to understand.21

Fifth concern, privacy. Privacy is a concern that22

I have for Skrivseth's property, which is located at the south23

side of MacArthur and currently without any real fence or24

planting separating it from our property. Right now their25
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kitchen window looks out into the wheels of cars in the parking1

lot, as submitted photographs show.2

We asked Tom Tate at the Gardeners' Guild what he3

would recommend, and he proposed either planting a hedge to match4

the one in front of the building or placing a fence of soundproof5

material, if the Skrivseths requested it. He proposed doing this6

something like eight feet inside of our property line, on the7

green lawn but inside our property line, and then landscaping the8

Skrivseth's side of the fence on our property, but visually9

connected to theirs, in whatever style the Skrivseths prefer.10

Thus, they would gain privacy without blocking their sunlight, as11

would happen if another building or a fence were built right up12

against their property line. After seeing the results of our13

sound test, I seriously doubt either contiguous neighbor will14

want a soundproof fence, but if they do, we're happy to install15

it.16

The last condition is trash. The Society's17

dumpster sits in the parking lot, and trash removal has been loud18

and often earlier than permitted. In order to remove this19

nuisance and to protect against any impacts from overnight trash20

accumulation, we've confirmed with our trash contractor that21

trash will be removed daily by maintenance personnel. We can22

remove the dumpster that now sits in the lot. We will have23

supercans and no dumpster in the parking lot.24

So, in conclusion, despite the work we have done to25
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make this a good and respectful proposition for this1

neighborhood, there are some who still feel that this use is2

impossible to accept. In coming to terms with this opposition, I3

have often reflected on the following hypothetical:4

What if the Society, the current users of the5

building, asked to end a pattern of more intensive use during6

weekdays, use like ours, and they wanted to change to a pattern7

of use in evenings and on weekends with substantial spillover8

parking in the neighborhood? In other words, what if our9

positions were reversed? I'm absolutely sure we would hear10

vehement objections to evening use, to weekend use, to parking on11

Ashby Street, and the interesting thing about all these concerns12

is that they would have substantially more merit than what we are13

hearing against St. Patrick's proposal.14

Change of any kind is threatening, especially in a15

neighborhood as stable as this one. I suspect that change, and16

in particular all the education-related change this area has had17

over the past few years, is to blame for how threatened these18

neighbors feel by our proposal. Even though our proposal is19

small, this is only 6 percent of the student numbers up the20

street at Mt. Vernon/GW, it feels to these neighbors like just21

one more school, and they have decided one school too many.22

We have given substantial time and effort toward23

being responsive and creative in crafting enforceable solutions24

to every specific potential impact. We can address any worries25
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about specific impacts. We just can't tackle a general fear of1

too much change.2

The conditions that we have proposed and the Office3

of Planning has refined are highly workable. Enrollment is4

immediately verifiable, and we have a strong record of respecting5

our cap. Ours are easily enforced. What about wayward parents6

who disregard the shuttle bus rules? Well, our proposed7

sanctions are harsh. What if the traffic management plan doesn't8

work? DDOT will be permitted to make refinements as we go, and9

if our objectives are not met, we will not be permitted to10

increase to 60 students after the first year. We are very11

motivated to ensure that the traffic management plan functions,12

and functions well.13

Our mission is to educate children, to teach them14

how to strive for academic excellence and how to lead of lives of15

purpose and service to others. We bought 4925 MacArthur because16

we believe it to be an excellent site for our program and because17

we believed that we could be good stewarts of the property and18

thoughtful neighbors on that block.19

We believe we have shown overwhelmingly with20

objective tests and enforceable conditions that our impact will21

cause no harm and that we will improve upon many existing22

conditions of use. Yet some neighbors still say they are certain23

we will be an objectionable presence. The test, however, is not24

whether nearby neighbors say the proposal is objectionable. If25
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that were the test, we all could have read this file and been1

done with this hearing. Rather, we need to show that we are not2

likely to have an objectionable impact or that we are not likely3

to have adverse impact. Those impacts need to be real, not4

perceived.5

Our proposal does not have elements that can6

reasonably be expected to cause objectionable impacts. What it7

has is the presence of children inside an existing building at8

work and study with their teachers, and we ask that the Board not9

label this most basic and wholly good activity as adverse. Thank10

you.11

CHAIRPERSON GRIFFIS: Thank you very much.12

MS. PRINCE: We would now like to proceed with the13

testimony of Marty Wells, our traffic expert. Mr. Wells has been14

qualified as an expert witness in traffic engineering matters15

before this Board and I believe before the Zoning Commission as16

well. His resume was submitted with my pre-hearing submission,17

and I would appreciate your qualifying him as an expert.18

CHAIRPERSON GRIFFIS: Board members, it is Tab S of19

the submission, if you want to take another moment to re-review.20

MEMBER ETHERLY: Mr. Chair, no objection on this21

end.22

COMMISSIONER MITTEN: No objection.23

CHAIRPERSON GRIFFIS: Do the parties want to speak24

to this expert witness being proffered? Seeing a shake of ahead25
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no, I have no objection and we can grant expert witness status to1

Mr. Wells.2

And good afternoon to you, sir.3

MR. WELLS: Thank you. Good afternoon.4

St. Patrick's retained my firm, Wells & Associates,5

to evaluate the school's transportation impacts. Our objectives6

were to evaluate the transportation needs of this proposed 49257

MacArthur campus, to develop a traffic plan that would safely and8

efficiently meet those needs, and to minimize the impacts, the9

adverse impacts, on neighboring property owners.10

For the past five months, we have worked with the11

St. Patrick's community, neighbors, in small, informal groups,12

the Palisades Citizens' Association, ANC-3D, and the District13

Division of Transportation, DDOT. I would like to present to you14

the plan that emerged from that process, and I would like to pick15

this microphone up.16

CHAIRPERSON GRIFFIS: Do you want to walk around?17

MR. WELLS: Yes, I would like to do that.18

CHAIRPERSON GRIFFIS: Okay, we can let you do that.19

MR. WELLS: All right, thanks.20

CHAIRPERSON GRIFFIS: Okay, and while I have a21

quick moment, Ms. Prince, you have the clocks -- well, they are22

working now accurately, so you can watch what's happening.23

MR. WELLS: I'm not a fast talker, but I'll try to24

get through this transportation --25
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CHAIRPERSON GRIFFIS: That's okay. Do you need a1

pointer also? We have a pointer, if you want to use it.2

MR. WELLS: Maybe I could do that from the -- no, I3

don't need a pointer.4

CHAIRPERSON GRIFFIS: Let me just also give you a5

little hint that, if you're going to this board here, it's going6

to have to move because none of our Board members can see that.7

MR. WELLS: Okay, I will move that.8

First, 4925 MacArthur Boulevard, what you see on9

this panel is the site plan, which shows MacArthur Boulevard,10

Ashby Street, the subject property, the existing building,11

parking lot, and the driveway on Ashby Street. For orientation,12

north is pointed to the bottom of this page.13

The existing parking lot is proposed to be used or14

restricted to the faculty, staff, and visitors to the new campus.15

Access would be provided from the existing driveway. Staff and16

visitors would be directed to approach the driveway off of17

MacArthur Boulevard and the existing short section of Ashby18

between MacArthur and the driveway.19

Students would not be dropped off in this driveway.20

Instead, students in the morning would be dropped off at the21

existing White Haven Parkway campus, which is about half a mile22

to the south. Their parents or guardians would use the carpool23

lane at the White Haven campus, drop the students off there. The24

students would then be shuttle-bused from White Haven to the25
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MacArthur campus.1

Those shuttle buses would use the existing Metro2

bus stop. This is the concrete pad that defines the Metro bus3

stop today. It is on the east side of MacArthur, directly4

adjacent to the proposed campus. By the way, this half-section5

of MacArthur is 30-feet wide. This bus pad is 10-feet wide.6

There is room here for a stopped bus and two through lanes of7

traffic. To the south of here there is curb parking along8

MacArthur Boulevard.9

Students in the morning would step off of the bus10

onto the sidewalk and would use a new stairway that would be11

built within the existing stone retaining wall to access the12

building. Students would not have to cross MacArthur Boulevard.13

They would not have to cross Ashby Street. They would not have14

to cross any public street.15

Handicapped access will be provided by the existing16

sidewalks on MacArthur, Ashby, and a new sidewalk to be built17

along the west side of the existing driveway. So somebody who is18

handicapped could use that as opposed to the stairs.19

The first year there would be 40 students.20

Subsequent years there would be 60 students. They would take21

about two to three bus trips to shuttle those students from White22

Haven to Ashby. The kind of buses we're envisioning at this23

point are the 22-foot-long, 30-passenger buses, the yellow school24

buses. You may have seen them in the neighborhood. The Lab25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

237

School has a similar bus. We would use that type of bus or1

something similar to it.2

At the end of the day, which would be three3

o'clock, students would be shuttled back from the MacArthur4

campus to the White Haven campus. The route the shuttle bus5

would follow would be to use MacArthur to Arizona to Lafborough,6

Foxhall Road, back to White Haven.7

It would take about 1.7 to 2.0 seconds per student8

for them to board or alight the buses. For an average load of 209

students, it's going to take, it would take -- well, let me refer10

to my notes here -- at 1.7 it would take 34 seconds to discharge11

them. For a maximum busload of 30 students, if you assumed the12

higher 2.0, it would take 60 seconds. So we're talking about 3413

to 60 seconds to offload the students in the morning and to load14

them in the afternoon.15

CHAIRPERSON GRIFFIS: The kids are excited to get16

to school.17

(Laughter.)18

MR. WELLS: They are excited to get to school.19

That is a number that has been questioned. It is20

an industry standard. It is observable. WE have observed it.21

It is a real number.22

After four o'clock, as I say, they're shuttled back23

to the White Haven campus for sports. Alternatively, they may be24

shuttled to some other location for their sports activities. As25
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Peter Barrett had noted, from time to time they use Yeats Field1

House on Georgetown University's campus or other facilities.2

The existing Metro bus stop is a lightly-used stop.3

About four to six buses are scheduled to stop there during the4

school peaks, roughly 7:30 to 8:00 or 3:00 to 3:30. In fact, the5

bus only stops there if there's a passenger to discharge from the6

bus or somebody to pick up. My observation is about half the7

time there's somebody to drop off or pick up. WMATA and DDOT do8

not object to St. Patrick's using this Metro bus stop and they9

foresee no problems in its use.10

As I noted, as a practical matter, there's not a11

need to stop traffic on MacArthur Boulevard to pick up or12

discharge these students. In fact, there's at least one operator13

of school shuttle bus service that picks up students on MacArthur14

Boulevard and does not stop traffic.15

Having said that, however, it appears that the16

regulations do require that, and I would like to indicate here17

that, of course, if the regulations absolutely require that18

traffic be stopped to pick up or discharge students from the19

shuttle bus at this location, St. Patrick's would, of course,20

obey the regulations.21

So what are the consequences of that? What would22

be the results? The delays that would result would be similar to23

those currently experienced on MacArthur at the existing24

signalized intersections. Again, with the 1.7 to 2.0 seconds,25
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it's going to take 34 to 60 seconds to discharge or pick up those1

students.2

The cycle length, the length of time to make an3

entire cycle at the signals along MacArthur Boulevard, is about4

two minute, about 120 seconds. Now northbound traffic is stopped5

for various lengths of time at the existing signals. They range6

from about 20 to 62 seconds. The existing signals are at7

Reservoir, as you know, the two legs of Reservoir, V Street, Dana8

Place, and Arizona Avenue.9

Let me put the stop delays in a little different10

perspective. During the half-hour, again, with the roughly11

minute dwell time, in the half-hour 7:30 to 8:00, 3:00 to 3:30,12

about 1 out of 10 to 1 out of 18 motorists would actually have to13

stop as a result of this shuttle bus operation. Queues would14

form. On average, there would be about six cars in each of two15

lanes that would have to form as they stop to allow the students16

to board or alight.17

I mentioned the shuttle bus route. In terms of18

shuttle bus storage, there would be two. Those buses would be19

stored back at the White Haven campus.20

St. Patrick's also proposes to allow carpools of21

three or more students to drop off students at the Metro bus22

stop. Now, admittedly, St. Patrick's does not have a heavy23

carpool culture. We're trying to change that. I would think24

possibly three to four carpools of three or four would form.25
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A concern has been expressed at, how would we1

monitor that? How is it that parents of only one student2

wouldn't simply drop that student off there? I would submit to3

you it can be monitored very simply, what I called A, B, C. (A)4

We know what the attendance is at this school. (B) We're going5

to know who is being shuttled from one campus to the other. The6

driver will keep track of that, and (C) you have to register to7

be in a carpool. If you're dropping off in our three-person8

carpool, you're going to be seen right here at the bus stop. So9

if you came to school, you weren't on that shuttle bus, and you10

weren't in a registered carpool, you probably did something you11

shouldn't have done, and that can be monitored on a daily basis.12

Let me describe for you now, let me go down to the13

White Haven end of this shuttle bus operation. We proposed a14

plan here that would improve traffic flow, which admittedly is15

not the best on White Haven Parkway. We would increase the16

capacity of the Parkway in the carpool lane, and we would reduce17

the queues on White Haven Parkway. Let me describe that.18

I'm on a short tether here [referring to19

microphone].20

Our proposal is as follows: It is to -- right now21

White Haven is essentially one travel lane in each direction.22

Then there's curb parking along the north side and the south side23

of the road. The proposal is to prohibit parking on the north24

side of White Haven Parkway, to permanent prohibit it, to25
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prohibit it at all times between Foxhall Road and the new1

driveway to the George Washington campus, and then DDOT's2

recommendation is to prohibit daytime parking, 7:00 a.m. to 4:003

p.m., on the north side of the Parkway from the GW entrance to4

the gym, what's called Ginger's Lane here.5

That allows us to operate White Haven Parkway with6

not two travel lanes, but three travel lanes, one in the7

eastbound direction and two in the westbound direction. The8

carpool lane is located here, adjacent to the church and the9

school. It is 250-feet long. Today motorists turn left at the10

eastern-most driveway, pull up, drop the children off, and leave.11

We are proposing to reverse the flow of that carpool lane. So12

rather than operating one way westbound, it would operate one way13

eastbound.14

That does several different things. One is a child15

is dropped off, of course, on the passenger side of the car,16

would be dropped off between the car and the building, so the17

child can reach the building without having to cross the flow of18

motoring traffic, without crossing the flow of the carpool lane.19

Secondly, it effectively increases the stacking20

distance from the current roughly 600 feet to 850 feet. So you21

can stack -- the stacking available would be from Foxhall all the22

way across the carpool lane to this point. So we have increased23

it by 250 feet, roughly 42 percent. We've doubled the capacity24

in the westbound direction, increased the stacking distance by 4225
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percent.1

Also, by having two lanes, the carpoolers can take2

basically the center lane to stack, and they will stack, stack on3

the public street, waiting to turn in, and the second lane would4

allow non-St. Patrick's traffic to get around that queue without5

having to sit in the back of that queue.6

Also, for operational reasons, we're proposing that7

two off-duty uniformed District of Columbia police officers8

monitor the flow of traffic at both of these entrances.9

Also, at the suggestion of DDOT and to improve our10

capacity and efficiency, St. Patrick's is adopting a formal11

carpool program, one that would have a clear goal, a goal to12

increase the average vehicle occupancy by about 15 to 20 percent,13

up to a 1.6-student-per-vehicle ratio. That results, as Mrs.14

Bradley indicated, no net increase in the number of vehicles that15

would be generated by the school.16

There are a series of incentives and disincentives,17

or carrots and sticks, if you will, to achieve this goal:18

community education, carpool marketing, preferential dismissal19

times for carpooling families, which would have the added benefit20

of spreading the traffic load rather than concentrating it, and21

then if these measures don't work, some financial incentives and22

disincentives.23

The performance of this program would not be24

theoretical. It would actually be measured, monitored, reported25
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back to the ANC, to DDOT, and refined and improved over time, if1

needed.2

Finally, we're endorsing several recommendations3

that came out of DDOT's Palisades Traffic Impact Study. They4

include a new traffic signal at Foxhall and White Haven. They5

include a raised crosswalk that would connect the school with the6

gym, basically, would function as a speed hump to reduce or calm7

traffic. DDOT also is exploring traffic-calming measures,8

translate that to mean a speed hump, between the crosswalk an9

Foxhall Road and a second one between the crosswalk and MacArthur10

Boulevard.11

This plan will work. It will, as DDOT has12

indicated, mitigate all or nearly all of the adverse impacts that13

might otherwise be attendant to a 60-student school. We haven't14

convinced everybody, but we have convinced a majority of the15

Palisades Citizens' Association, and DDOT agrees with us. I16

believe after you weigh all of the evidence, you, too, will agree17

that this is a workable plan. Thank you.18

CHAIRPERSON GRIFFIS: Thank you very much, Mr.19

Wells.20

Board members, questions? If there is anything on21

your mind right away?22

(No response.)23

Okay, I had one quick question, Mr. Wells, and I24

won't interrupt the flow. But it seems to me in the submissions25
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that actually the discussion on the bus stop, there was no1

objection, but there was no permission, as permission actually2

couldn't be granted. Is that correct?3

MR. WELLS: That's correct.4

CHAIRPERSON GRIFFIS: Okay.5

MR. WELLS: But we did reach out to WMATA to ensure6

that this was workable --7

CHAIRPERSON GRIFFIS: Right.8

MR. WELLS: -- and we believe it to be workable.9

CHAIRPERSON GRIFFIS: Okay.10

MS. PRINCE: I can shed a little light on that,11

since I reached out to WMATA. WMATA does not have authority to12

grant permission since it is just a public space. However, Mr.13

Laden of the Department of Public Works, certainly has authority14

to speak on behalf of public space matters, and he certainly15

endorsed that concept and actually invited us to talk to WMATA.16

Upon learning that WMATA had no issue, he had no issue.17

CHAIRPERSON GRIFFIS: Okay, good. Thank you.18

MS. PRINCE: We can forge ahead in our remaining19

four minutes and thirty-three seconds. Our architect, who is an20

expert in architecture with 18 years of experience, predominantly21

in the area of schools and universities, can give an extremely22

brief overview of the plans.23

I also wanted to note that, because of the24

developments in the last week, we did conduct the sound test on25
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the premises with our sound expert from Polysonics, and I do have1

him available here, Scott Harvey. We included our Polysonics2

report in the materials that we filed, but we actually conducted3

a sound test on Thursday, and I have those findings available.4

If we simply run out of time for Mr. Harvey, I would ask for an5

opportunity to submit his resume for the record and his report.6

CHAIRPERSON GRIFFIS: Okay.7

MS. PRINCE: And I did ask for expert witness8

status for Mr. Konapelsky, who, as I mentioned, has a master's in9

architecture from Catholic University, I believe, and 18 years of10

experience.11

CHAIRPERSON GRIFFIS: Board members, we have that12

resume. Are there any objections?13

COMMISSIONER MITTEN: No objection, Mr. Chairman.14

MEMBER ETHERLY: No objection, Mr. Chairman. Just15

a quick clarification.16

CHAIRPERSON GRIFFIS: Uh-huh.17

MEMBER ETHERLY: Mr. Konapelsky will be offered as18

an expert as it relates to the issue of, in particular,19

educational building design or just architecture in general?20

MS. PRINCE: Educational building design, because21

there's a very modest life safety addition associated with the22

proposal.23

MEMBER ETHERLY: Okay, okay. And just reviewing24

very quickly the resume that's been offered, and perhaps the25
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witness can provide some guidance on this, can you point to other1

sites or structures in your experience that you have dealt with2

that perhaps are similar in nature or scope to the proposed site3

here?4

MR. KONAPELSKY: I worked on the Newport School,5

University of Maryland, several projects, projects at the Naval6

Academy, Anne Arundel Community College in Annapolis, Cedarcrest7

College in Pennsylvania, Bolis School. So I have a history of8

working on different projects in various communities.9

MEMBER ETHERLY: Okay. Thank you very much. No10

objection, Mr. Chairman.11

CHAIRPERSON GRIFFIS: And did any and all of those12

have the life safety upgrades attendant to the actual project13

scope that you were working on?14

MR. KONAPELSKY: Yes, actually, I worked on, one of15

my previous firms, Docent Sacrament School, the handicapped16

upgrades of that school, several years ago.17

CHAIRPERSON GRIFFIS: Okay. Do any of the parties18

want to speak to this proffer as an expert witness?19

(No response.)20

No indication of speaking. Again, I would say we21

can move on and accept this as an expert witness.22

MR. KONAPELSKY: Okay. The existing building is a23

three-story Victorian-style building with a full basement, built24

in 1905, which consists of wood floor framing supported by25
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interior and exterior masonry-bearing walls. There's an 832-1

square-foot terrace porch on the west or MacArthur Boulevard side2

of the first floor. Existing front door is entered off this3

terrace porch area and faces MacArthur Boulevard.4

The building has several distinctive architectural5

elements, which include a bay with large-scale windows facing the6

lawn area. Among the most aesthetically-unappealing aspects of7

the existing building are the metal exterior fire escapes on the8

south and east sides of the building and the utilitarian9

enclosure of the first floor or south porch, which are visual10

eyesores.11

The mechanical, electrical, and plumbing systems in12

the existing building were upgraded in the 1960s and would be13

upgraded with this addition.14

It is critical to keep in mind that St. Patrick's15

has a seminar-based scholastic program with small groups of16

students, typically totaling eight children, which requires room17

sizes offered at 4925 MacArthur Boulevard. There are no18

requirements for athletic facilities or sophisticated science19

laboratories, which increase the square footage requirements per20

student considerably.21

The program includes one common room, one school22

office, one science lab, six classrooms, two offices, along with23

support restrooms and utility rooms. The BOCA Code allows 8824

occupants or students in this facility.25
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The upgrades in reference to the building are a1

three-story with the basement life safety addition, as you can2

see on the board to the left, which includes a code-compliant,3

fire-rated enclosed stair and an elevator for handicapped access.4

The addition measures 386 square feet per floor, roughly 19 by5

19, including an offset for the elevator.6

Restrooms are upgraded to accommodate the new use,7

and two handicapped restrooms will be located on the first floor.8

The existing first-floor porch on the southwest9

corner of the building will be renovated with the detailing more10

in character with the existing Victorian-style structure. Large11

glass windows and more defined columns are proposed.12

A second-floor porch addition is proposed above the13

existing porch with the existing footprint to clean up the14

facade, which will have nonfunctional egress doors, previously15

used for the fire escape, as well as adding space which will make16

the adjacent classroom more functional.17

Mechanical, electrical, and plumbing systems will18

be upgraded.19

MS. PRINCE: I really do want to save one minute20

for our sound expert. So if you are going to adhere to that21

clock, I'm going to ask Mr. Konapelsky to complete his testimony.22

MR. KONAPELSKY: Okay. In conclusion --23

CHAIRPERSON GRIFFIS: Let's just take a quick24

minute and revisit that. I am prepared just to add 15 minutes25
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onto it, so we don't need to rush through it, obviously. We're1

making good time.2

MS. PRINCE: Thank you.3

CHAIRPERSON GRIFFIS: Everything is detailed on4

this. So we can continue with that and add that time on.5

MR. KONAPELSKY: If that's the case, I'm going to6

just revisit the site upgrades because there's one critical7

point. There's a van-accessible parking space at this site that8

we've included with transitional ramps for handicapped access at9

the rear of the site. The existing parking lot will be repaved10

to accommodate 15 spaces.11

There's a new trash enclosure which is away from12

the neighbor's yard, which is on the west side of the parking13

lot.14

Subsequent to several meetings with the Fire Code15

officials in reference to fire access to the building, we've16

added stairs on the MacArthur Road side. Also, functionally, for17

the children to get off the bus and use MacArthur Road as the18

access or the front door, keeping noise and students away from19

Ashby Street as much as possible.20

The stormwater system will be upgraded with the21

scope of work, and it is very important that all the existing22

trees will remain with this addition. Everything we've done and23

everything we've talked about to this point in time, other than24

the life safety upgrade, the addition which is colored in orange,25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

250

is within the building footprint.1

In conclusion, since the feasibility study was2

started to this point in time, I fully believe that, given the3

program of St. Patrick's, they'll be happy in this space and it's4

ample space to accommodate their needs.5

CHAIRPERSON GRIFFIS: Thank you very much.6

Just a quick note: We obviously need the SP-1 that7

you're showing here. Our site plan that we had submitted didn't8

have the stairs or the trash location.9

MS. PRINCE: I believe it did. I believe it did.10

CHAIRPERSON GRIFFIS: Well, not the one I'm looking11

at.12

MS. PRINCE: Someone has taken pages out of your13

set.14

CHAIRPERSON GRIFFIS: Well, I have a site plan,15

SP-1, but mine does not have stairs on it. Well, there it is.16

If we have one, it's done.17

MS. PRINCE: I would like to proceed with the18

testimony of our final witness. As I mentioned, Mr. Scott Harvey19

is an expert in sound. During the final week before this20

hearing, sound appeared to be such an important issue that we21

went the extra mile and actually did a sound test on the premises22

that Mrs. Bradley described in her testimony, a sound test23

involving the actual kids that would be on the premises at24

lunchtime.25
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Mr. Harvey I believe is an expert in sound as one1

can be. He is a mechanical engineer, and I would like to have2

him qualified as an expert. I have his resume here. It's quite3

detailed.4

CHAIRPERSON GRIFFIS: We're awaiting your5

paperwork.6

MS. PRINCE: His expert witness qualifications.7

CHAIRPERSON GRIFFIS: I just want to stop the clock8

on this, so we don't just watch it click away. We can quickly9

dispense of this Board issue.10

Okay.11

MR. HARVEY: You'll notice my history and training12

are from the University of Tennessee, and I grew up in Tennessee,13

where speaking quickly is not our forte, but I promise to do my14

best.15

(Laughter.)16

CHAIRPERSON GRIFFIS: In this forum, this isn't a17

southern town.18

(Laughter.)19

Okay, I think it's an impressive resume clearly in20

terms of the project experience. Mr. Harvey, do you have21

familiarity and expertise in traffic sound measuring? How about22

people in open fields, which is really what you're being talked23

about here, as well as the traffic and surrounding environmental24

sounds?25
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MR. HARVEY: We do have expertise in transportation1

noise. People noise is not such a big issue, but I have done2

extensive measurements for Six Flags America here outside in3

Prince George's County, where the impact of noise on adjacent4

residential properties was extensive. I've been working with5

them for about four years now. As they put in a new6

rollercoaster, noise becomes a big issue, and I've logged quite a7

lot of hours measuring screams from rollercoasters. It's been8

one of the funnier jobs I've had.9

(Laughter.)10

So I do have some experience in that.11

CHAIRPERSON GRIFFIS: Do you sit up there with12

flash cards and just give them a number?13

(Laughter.)14

Okay, any objections? Any concerns? Questions?15

Do the parties have any notion to speak to?16

(No response.)17

Okay, then I don't see any difficulty in accepting18

Mr. Harvey as an expert witness in sound acoustics.19

And good afternoon to you, sir.20

MR. HARVEY: Thank you. Good afternoon. My name21

is Scott Harvey. I work for Polysonics Corporation, 10075 Tyler22

Place in Ijamsville, Maryland. I've also worked at our home23

office, which is 5115 MacArthur, which is two blocks away from24

the site. I worked there for nine years. I'm familiar with the25
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noise level that goes on on MacArthur and the Palisades area.1

My premise here today is to stay and to support the2

fact that the noise level that will be created by the children on3

this property will not be any higher than the noise level that4

exists there today from transportation noise, both MacArthur5

Boulevard and flyovers from National Airport.6

I just want to go over the facts and go over some7

general information about acoustics, and, hopefully, clarify some8

sometimes muddy issues about sound and give everyone a better9

understanding of what we're talking about.10

A little bit of basic acoustics: How loud is11

certain decibel levels that we talk about? Sixty-five DBA, just12

for reference, is taken as the normal speaking voice at a13

distance of two feet, is about 65 DBA. So when we're talking14

normally, 65 is what you're talking at. If you raise your voice15

to speak to a large group and without a microphone, you're16

raising to about 75 DBA, so about 10 decibels higher.17

The addition or summation of decibels is not18

linear; it's more logarithmic. And what I mean by that, as an19

example, if you take two 70-decibel noise levels and play them at20

the same time, they don't sum to 140 decibels. Because it's21

logarithmic, they sum to, believe it or not, 73 decibels. You22

only get a 3 DB increase for two sounds that are playing at the23

same time. That's anywhere in the decibel scale. The scale goes24

from zero to 120, zero being so quiet you can't hear it or the25
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threshold of hearing, 120 being the threshold of pain, which you1

would hurt your ears.2

If you have two 40-decibel noise sources, a 40 and3

a 40 playing together, you still only get 43. Two 90s, a 90 and4

a 90 together, you still only get 93. So I think that's really5

important in this case here.6

How much of an increase makes a difference? A 3-7

decibel increase is considered barely perceptible to most people.8

A 5-decibel increase is clearly perceptible, and a 10-decibel9

increase is considered as twice as loud. So there's also another10

example of the logarithmic nature. Once it starts going, it goes11

pretty rapidly. So a 10-decibel increase is considered12

significant, but 3 decibels is considered insignificant.13

A little bit about D.C. noise code: There is a14

D.C. noise code that's applicable for receiving properties when15

noises are generated on a property and received by a second16

property, but the unamplified human voice is exempt in all cases17

from that code, which implies that school zoning or school use is18

inherently acceptable for a residential area. So to clarify that19

these voices are not breaking any laws or codes, according to the20

District.21

As has been said, we did do a lunchtime test, where22

we brought students over and let them eat lunch and play23

football, and see just what happens and see how loud they get.24

This was last Thursday on the site. It was a normal, clear25
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business day with normal traffic on MacArthur and normal1

airflight traffic.2

The first thing that you'll notice, that I noticed3

when I walked onsite, and that I knew before from working at4

MacArthur, is that this site is directly in the flight path of5

National, and it's even more so in the flight path of National6

since September 11th, when the flight pattern has changed. They7

used to go right down the river, but since that time they're more8

going directly over the site. When I say, "directly over the9

site," I've got some pictures; it is right over this site, and10

very frequent.11

I was there about one o'clock, 1:15, in the12

afternoon, and in a 30-minute time period or 20-minute time13

period we counted 11 flyovers. That's one about every two14

minutes. These are fairly significant noise events. Depending15

on whether it was a turbo prop or a jet airline, the level ranged16

from 68 decibels, the maximum level that was reached during a17

flyover ranged from 68 decibels to about 73 decibels. If you'll18

relate that back to the raised speaking voice, it's just under19

the raised speaking voice.20

Emphasizing that this is during a landing mode,21

just for your information, airports take off and land in22

different directions depending on the weather. At this site they23

were in a landing mode, and if the weather changed and the wind24

blows in the other direction, they are in a takeoff mode. In25
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other words, they're taking off over the site. During the1

takeoff mode, they're under power, and it's 10 decibels louder,2

could be expected as 10 decibels louder than a landing mode. On3

that day we were in a landing mode, which is the quieter mode.4

Airport noise is constant. They start at 6:00 a.m.5

and they're over at 10:00 p.m., and they're flying constant6

throughout the day. They're busier around the 8:00 a.m. hour,7

around the midday, and around the afternoon hour, 5:00 p.m., for8

instance. But it is a constant noise source that's on that site9

for those hours every day seven days a week.10

Different noise sources are rated as having power,11

different levels of power and different frequency content. You12

can measure two sources that have the same level, but one may13

have more power than the other, more low frequency, and that low14

frequency penetrates windows, closed windows, and houses more15

readily than something that has more high-frequency noises. That16

will play into when we're comparing the two sources that we're17

talking about.18

A little bit about MacArthur Boulevard traffic19

noise: We had very frequent truck, heavy truck, dump trucks,20

construction trucks, or delivery trucks, and buses along21

MacArthur. Again, they were coming -- we had nine passbys in 2022

minutes. That's about one every two minutes, similar to the23

flyovers. The level of noise from the heavy trucks was about the24

same, high sixties to the low seventies, as the flyovers of the25
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airplanes. Again, this is constant throughout the day, I venture1

to say as early as 7:00 a.m. and going into the evening. It2

certainly slows down past five o'clock, but it is constant3

throughout the day.4

Again, the noise from a truck or bus is a more5

powerful noise source than the noise from a human. It more6

easily penetrates structures and a closed window.7

We didn't pay a lot of attention to cars, but cars8

are constant on MacArthur. They are a steady background noise9

that are there all the time. Their noise level is in the lower10

sixties to mid-sixties.11

Finally, the school noise, what did we measure when12

we found when we went out there? Based on the initial13

measurements that we made at the Field School, our position was14

the noise level won't be any louder than the existing15

environment, and that was borne out by our measurements last16

Thursday.17

The noise level from a kid ranged from the mid-18

sixties to 73. It couldn't have been any closer to the noise19

level of a flyover. I was surprised at that. We did have the20

kids -- they were not told to do anything. They weren't told to21

be quiet. They were given a ball and they played in the side22

yard. They came as close as 10 feet to the sound-measuring23

equipment that we had set up at the property line.24

By the way, I didn't say that. The measurements25
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were taken along the property line that is, I guess, to the1

south, yes, a little further. Yes, along the property line2

that's contiguous on the MacArthur Boulevard side, right at that3

property line. The children were playing in that open space on4

the side yard.5

We made measurements before, during, and after the6

lunch period. So we had ambient noise levels and we had noise7

levels while they were there.8

The children came as close as 10 feet from the9

sound-level meter. So our maximum noise levels were taken from10

when they were the closest. It's obvious that when they get11

further away, their noise level will go down, and that would12

diminish as they get further and further away from the measuring13

device. But we didn't hold them back. I guess the point is we14

didn't hold them back from the measuring. We just let them go as15

they would.16

What I do see or what do I surmise? I see that17

you've got a minimal exposure of kids during the noonday hour.18

They're going to be limited to between 15 and 20 children at a19

time. There won't be 60 kids in that play area at one time. It20

will be between 15 and 20.21

There won't be, as mentioned earlier, there won't22

be exposure during the mid-morning. There won't be exposure in23

the afternoon. What little exposure you have during the24

unloading and going into the school is very small, because they25
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are readily shielded on all sides. There's a retaining wall all1

along MacArthur Boulevard that's 5- to 6-feet tall. So there's a2

sidewalk level, a 6-foot retaining wall, and then the yard level.3

So they're down at the street level and then walking up the new4

stairs to the side of the house.5

All of that is creating, and the distance is6

creating a natural buffer to other areas. I think that was a7

good decision in terms of from a noise standpoint, to block noise8

to the adjacent properties on either side, and certainly not to9

the rear. There won't be any exposure to the rear from the10

loading and the unloading.11

Again, during the mid-day you've got 15 to 20 kids12

out on the side yard during lunch or during breaks for short13

periods of time. It's no louder, the levels we measured were no14

louder than the aircraft or existing ambient noise levels on the15

site.16

The only source we're talking about is children17

playing and talking. There's no basketball courts. There's no18

amplified music. There's no loudspeakers for making19

announcements outside. There's no bells being rung. There are20

no cars from dropoff or pickup. The only thing we're talking21

about is the human voice in that side yard.22

And the human voice is a less powerful source.23

With the windows closed, at any distance you're not going to hear24

them because it doesn't penetrate like an airplane does or like25
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the bus would.1

There's no exposure during foul weather. There's2

no exposure during the summertime. There's no exposure during3

evening or night. There's no exposure prior to 7:30 a.m.4

There's no exposure on the weekends. And there's never exposure5

to 60 kids at one time. Even during unloading of the bus,6

there's only 20 at a time, from what we heard earlier.7

I believe that you would only hear the children on8

the contiguous properties to the site. As you got further than9

those contiguous properties, their noise level is going to within10

the background noise level that's still coming from MacArthur or11

still coming from the overhead planes. You would really have to12

stop and listen very hard at any distance. If you were any13

distance from the site at all, you would have to stop and listen14

very hard to hear the noises that we're talking about.15

We've also heard that they've proffered to put up16

barriers at a distance, if that were determined necessary. To17

me, I wouldn't want the visual buffer. I think losing that for a18

noise barrier, a 6-foot-high wood fence, given the existing noise19

at the ambient noise level on the site, is unneeded.20

Would it block out the noise from the children on21

the contiguous property? Yes, it would; it would reduce it.22

Would you still hear it if you sat there and listened? Yes, you23

could still pick it out, but it would make a reduction, and24

they've offered to do that.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

261

I think that's an honest effort. I think they have1

made some good efforts at controlling the noise.2

CHAIRPERSON GRIFFIS: I'll just ask you to sum up.3

MR. HARVEY: Yes, I'm concluding. The noise levels4

from the proposed school will not increase over the existing5

noise level on the surrounding properties, and I consider it6

compatible use for this neighborhood. The human voice is exempt7

from the restrictions, and school use is compatible in8

residential neighborhoods.9

Thank you.10

CHAIRPERSON GRIFFIS: Good. Thank you very much.11

A quick clarification: First of all, we would need12

a written report on the recent study submitted. If there's13

information available, that would be appreciated.14

Just for clarification, how many kids were actually15

on the playground?16

MR. HARVEY: Seventeen.17

CHAIRPERSON GRIFFIS: Seventeen, okay. And you're18

saying the cumulative sound impact was sixties to 73 at its19

highest, correct?20

MR. HARVEY: Yes, the highest we measured for the21

kids out there was 73.22

CHAIRPERSON GRIFFIS: Right. Okay.23

MS. PRINCE: That concludes our direct24

presentation, and I greatly appreciate the additional time. I25
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would simply like to reserve time for rebuttal, which would occur1

in our spillover hearing date, and a closing statement. But,2

otherwise, we're complete and we're ready for cross examination.3

CHAIRPERSON GRIFFIS: Good. Thank you. Okay.4

Are the parties ready to begin that? I would like5

to establish just an order on that, because we don't have a big6

enough table actually. So, as a practical matter, why don't we7

have the ANC. Then we can start with the Neighborhood United,8

and then we can move to Lovendusky and -- I'm just establishing9

how we're going to cross. We're going to get to us first. Just10

for process, we'll have Board questions first. We've done it11

both ways, and, frankly, I'm totally flexible on it today because12

that's the nature that I am this afternoon.13

Hold on just a second. I'm going to have the Board14

members just quickly establish, do you want to do questions15

first? I would urge that that would be the direction. Good. So16

we'll have Board questions first of the entire panel. We'll go17

to cross examination, and that will be the order.18

Ms. Feldman, you had a question on the order, is19

that correct? I just need you to come up because you can't be on20

the record if you're speaking from way back there.21

MS. FELDMAN: Mr. Chairman, I have housekeeping22

questions, two of them. One is that we have people here --23

CHAIRPERSON GRIFFIS: You turned your mike off.24

MS. FELDMAN: We wanted to know if it's possible25
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for your scheduling people to tell us when the next date would1

be, just so people could check their calendars in case, you know,2

some people have something that's absolute.3

CHAIRPERSON GRIFFIS: Yes.4

MS. FELDMAN: And another thing is a number of us5

parked sort of far away. We need to get back to our cars6

somewhere not that far off, 6:00, because the lots are closing,7

and we were warned. So I didn't know --8

CHAIRPERSON GRIFFIS: How many took public9

transportation -- oh, no, we don't want to get into that.10

(Laughter.)11

MS. FELDMAN: We had a lot of heavy records. We12

definitely would have done that otherwise.13

CHAIRPERSON GRIFFIS: Okay. Well, you have parties14

that have to leave at six o'clock, is that correct?15

MS. FELDMAN: Yes. Well, we have -- I, myself, am16

in a lot that he said, get there pretty close after 6:00, and17

it's six blocks away.18

CHAIRPERSON GRIFFIS: Right.19

MS. FELDMAN: We just assumed it was cut off at20

6:00.21

CHAIRPERSON GRIFFIS: We've got 14 or 15 hours in22

our civic volunteer duty here.23

(Laughter.)24

Well, here's an option: Put it to us. We are at a25
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breakpoint essentially. We've heard this case. We could1

conceivably do two or three things. One is struck right to mind.2

We could take our questions and end for the day, and come back3

and resume and pick up cross examination We could just end now4

and give ample time to hit the parking lot, or there might be an5

alternative. We could have a break and come back.6

MS. FELDMAN: Also, not to push your patience too7

far, but there were missed studies mentioned, the noise test and8

-- I'm sorry here -- Michael, help me out on this. Oh, the new9

stairs that were added, the architect, the latest rendering of10

the architectural plan.11

CHAIRPERSON GRIFFIS: Oh, I was misspeaking on that12

actually. I do have that. So it is in the record. There's two13

site plans.14

MS. FELDMAN: We didn't have the elevations in what15

we copied from the Zoning Office. So I didn't know if that was16

included. So we want to reserve some time to research those and17

come back on that the next time also.18

MEMBER ETHERLY: Mr. Chair, just for clarification,19

if I may, I believe Neighbors United also had a desire for some20

additional preparation time as it related to the transportation21

comments --22

MS. FELDMAN: Oh, yes.23

MEMBER ETHERLY: -- that came from the Department,24

correct?25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

265

MS. FELDMAN: Yes. Yes.1

MEMBER ETHERLY: Okay. So it would be your desire2

probably to not necessarily delve very deeply into the traffic3

component today, is that correct?4

MS. FELDMAN: That's right, and they've agreed to5

let us ask questions again of the traffic expert the next time.6

CHAIRPERSON GRIFFIS: Yes, I think we're all set on7

that. Okay.8

Well, the first and most important is setting a9

date, but, secondly, before we do that, why don't we figure out10

what we want to do? I'm not averse to breaking at this point.11

COMMISSIONER MITTEN: My only concern, and we can12

put it out to the folks that are here, is the date that I think13

we had been discussing as a possible continuation date, this is14

not going to be the only case of the afternoon. So if we do that15

and we don't plow through some more here tonight, then I can16

almost guarantee you, based on my experience, that we'll be into17

a third session. So people just need to understand that.18

MS. PRINCE: Excuse me, if I may?19

CHAIRPERSON GRIFFIS: Uh-huh.20

MS. PRINCE: Is there a spillover date that has21

been discussed, an actual date, and that date is?22

CHAIRPERSON GRIFFIS: May 21st.23

MS. PRINCE: One point of interest, we lose Mrs.24

Bradley on the 21st. She'll be out of the country. So I would25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

266

ask at least to complete cross examination of Mrs. Bradley this1

evening, and then we won't have to hold her back.2

CHAIRPERSON GRIFFIS: What were my options?3

(Laughter.)4

Okay, well, I think in order to accommodate, first5

of all, I think we can establish the next date is going to be the6

21st of May. That's when this will continue to. It is in the7

afternoon. It is on the schedule now as the last case in the8

afternoon. That, of course, has flexibility as we get closer to9

that date. That's actually a little troubling, but we'll have to10

review that and see what else is on there.11

I would propose at this time then why don't we take12

a recess and come back? What I would like to do is hear from the13

parties and the applicant on the possibility, in order to -- and14

I only do this to accommodate the parties that have to move their15

cars, but I'm fully prepared to go straight through. So if we16

want to do that, I think Ms. Mitten's point is well-taken, and in17

light of the applicant's witness that needs to leave, we need to18

spend another hour at least tonight. So if we had to break for19

25 minutes, and I'll stop talking in a second, I would bring it20

back and continue there for about an hour.21

COMMISSIONER MITTEN: If we would commit ourselves22

to running through the parties, and so on, and asking any23

questions of Mrs. Bradley, so that she's free to go and we won't24

have to worry about that, and just accomplish asking the25
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questions on the part of the Board members, then the people that1

need to leave to go move their cars can just leave and they can2

read the record, because it's only going to inform what they3

might ask. They don't need to be here to physically witness what4

we say. So I don't really endorse the break.5

CHAIRPERSON GRIFFIS: We love options. Any6

objections to that? One objection. Mrs. Gates, who is objecting7

for the Neighbors United Trust.8

Just give us a little specific breakdown.9

MS. GATES: My son has been here for a week. I10

haven't seen him. He's leaving at eight o'clock tonight from11

Dulles Airport. I thought we were going to end at 6:00.12

CHAIRPERSON GRIFFIS: Okay, well, I think we can --13

as we said, what we need to do is get through Board questions.14

Let's do cross of the applicant's witness right now. That can be15

taken care of, and then, as Ms. Mitten has clearly said, the16

record and testimony can be read for those that have to leave. I17

feel for everybody in terms of getting out of here at 6:00. I18

also have scheduled things if we do end at 6:00. However, we're19

making an accommodation on that.20

So, with that, I would say we proceed, have the21

ANC, and we will focus on the one witness at this point. Is the22

ANC representative here to conduct cross examination at this23

point?24

COMMISSIONER MITTEN: You need to come up and get25
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on a mike, sir.1

MR. FINNEY: You mean my voice doesn't carry?2

(Laughter.)3

CHAIRPERSON GRIFFIS: We're measuring sound from4

this level, but in order to get it on the record --5

(Laughter.)6

MR. FINNEY: It's a logarithmic scale.7

CHAIRPERSON GRIFFIS: Right.8

(Laughter.)9

MR. FINNEY: Did I hear --10

CHAIRPERSON GRIFFIS: Let's go through some11

technical aspects and just have you turn on the mike.12

MR. FINNEY: Did I hear that there was some --13

CHAIRPERSON GRIFFIS: Can I interrupt you just for14

a quick second before you get started?15

MR. FINNEY: Sure.16

CHAIRPERSON GRIFFIS: I just need you to introduce17

yourself for the record. Give me your name and your address.18

MR. FINNEY: Sure. My name is John Finney. I live19

at 5275 Watson Street on the corner of MacArthur Boulevard, sir.20

I am Chair of ANC-3D.21

CHAIRPERSON GRIFFIS: Thank you very much, Mr.22

Finney.23

MR. FINNEY: May I now proceed with a few24

questions?25
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CHAIRPERSON GRIFFIS: Yes, indeed.1

CROSS EXAMINATION OF KATHARINE BRADLEY2

BY MR. FINNEY:3

Q Did I hear that there is some understanding that4

the school will start with 40 students and then only under5

certain conditions would it be permitted to expand to 60?6

A Yes, Mr. Finney, it's correct that the conditions,7

as they have been discussed with the Office of Planning would, in8

fact, have a 40-student cap for the first year, and that if the9

transportation plan is working as we think it is, then we would10

be allowed to move up to 60 after that first year.11

Q That is an understanding between you and the Office12

of Planning, is that correct?13

A That is one of the proposed conditions that Office14

of Planning has put forth and which we support.15

Q Has it been submitted to the BZA?16

A I believe it is in the Office of Planning report.17

MR. FINNEY: I would just like to lodge a little18

protest here, Mr. Chairman.19

CHAIRPERSON GRIFFIS: I say we can take testimony20

later, but now it's cross examination. You can just ask the21

quick questions, and we'll get through.22

MR. FINNEY: You don't want me to lodge a protest23

now?24

CHAIRPERSON GRIFFIS: I would rather not at this25
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time.1

MR. FINNEY: I just wanted to say I hadn't been2

informed of that, as ANC Chairman.3

CHAIRPERSON GRIFFIS: Okay.4

MR. FINNEY: I wanted to say that for the record.5

MS. BRADLEY: May I just add that we had always6

stated that we expected to be at 40 -- it's in all of our written7

documents -- for that first year.8

BY MR. FINNEY:9

Q I realize that, which is why I was wondering10

whether that is really a restriction on the school. You always11

talked of 40 anyway. So they're just modifying the --12

A No, it's not meant as a first-year restriction.13

It's meant that we cannot then expand to 60 students unless we14

have met the objectives outlined in the traffic plan. It's15

essentially a test of unknown conditions.16

Q Then who is going to check on compliance?17

MS. BRADLEY: May I have our attorney, Allison18

Prince, answer that?19

CHAIRPERSON GRIFFIS: Let me just interrupt. Mr.20

Finney, we actually received a supplemental report from the21

Office of Planning today, and it was dated April 15th, so it may22

have been sent to ANC and you may not have had an opportunity to23

take a look at it.24

MR. FINNEY: They know my address, sir, and I25
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didn't receive it.1

CHAIRPERSON GRIFFIS: Dated the 15th, it would have2

been yesterday.3

MR. FINNEY: Under Section 309 of the law they're4

obligated to inform the ANC.5

Back to the question, refresh me now.6

MS. PRINCE: Enforcement.7

MR. FINNEY: Enforcement, how are you going to8

check on enforcement of these standards?9

MS. PRINCE: Since that's a legal question, I would10

be happy to answer it. The condition, as it is outlined for11

inclusion in the order, were the case to be approved, would be12

that at the one-year period there would be essentially are report13

card issued by the Zoning Compliance Officer, which, as you know,14

is a position that was created by the Office of Zoning, has not15

yet been filled, but it is a person whose sole responsibility16

would be to ensure compliance with conditions in BZA orders. In17

the event, for whatever reason, that position were not created,18

it would fall upon the responsibilities of the enforcement19

personnel in the D.C. Office of Zoning.20

However, it's a complex condition. It is a21

condition that requires a great deal of material from the22

applicant. It also requires input and coordination with the23

Office of Planning, ANC-3D, Mr. Finney, and the Department of24

Transportation. And the Compliance Officer is not permitted to25
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release his opinion on our ability to expand after one year1

unless he has coordinated with all three bodies. That's spelled2

out in the Office of Planning's proposed condition.3

MR. FINNEY: In other words, there's going to be4

one officer to observe, to monitor observance of all BZA orders,5

is that correct?6

MS. PRINCE: That's been my understanding. That is7

something that I have discussed with Jerrily Kress. It's a8

position that I understood had been created. However, were that9

not the case, there is an enforcement mechanism within the D.C.10

Government, and it would fall upon that existing enforcement11

mechanism with those identical conditions: cooperation with12

Office of Planning, Department of Public Works, and our ANC.13

MR. FINNEY: That's the reason I asked, because I14

find that in the Department of Consumer and Regulatory Affairs,15

with a very small staff, they have great difficulty in enforcing16

the Zoning Code, and the same may be true if we have only one17

officer to monitor not just St. Patrick's, but all BZA orders18

with conditions on them.19

CHAIRPERSON GRIFFIS: Indeed, and I think that's20

why the new position was created.21

Any other questions?22

MR. FINNEY: I just wanted to talk to Mr. Harvey23

for a moment.24

CHAIRPERSON GRIFFIS: What we're going to do is25
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focus on the one witness, so that we can accommodate the other1

parties that have conflicting schedules with ours.2

MR. FINNEY: Fine. No, I think I'll reserve my3

rebuttal questions to my own testimony, if I may, sir.4

CHAIRPERSON GRIFFIS: Very well. I do appreciate5

your questions today, Mr. Finney.6

Well, let's hear from Neighbors United.7

MS. FELDMAN: I'll follow.8

CHAIRPERSON GRIFFIS: Okay, well, the order I'd9

like to take it is the ANC, Neighbors United, and then we can go10

to the individual parties. I'm not sure that will blow11

everybody's case, will it?12

MR. LOVENDUSKY: Mr. Chairman, Michael Lovendusky,13

with sort of a question. The questions are to be directed to14

Mrs. Bradley --15

CHAIRPERSON GRIFFIS: That's correct.16

MR. LOVENDUSKY: -- in light of her unavailability17

on May 21st?18

CHAIRPERSON GRIFFIS: Correct.19

MR. LOVENDUSKY: Mrs. Bradley, are there --20

CHAIRPERSON GRIFFIS: Let me just establish my21

order --22

MR. LOVENDUSKY: Well, this is a threshold23

question, I think. I'm wondering whether there's anything of her24

direct testimony that could not be responded to by others who25
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gave direct testimony; particularly Mr. Barrett I would think1

would be well-qualified.2

CHAIRPERSON GRIFFIS: You're saying we can excuse3

her and she doesn't need to be cross examined?4

MR. LOVENDUSKY: Well, I'm just talking about me.5

I'm just talking about my particular interest.6

CHAIRPERSON GRIFFIS: Well, let me establish the7

order of what we're doing in cross examination first. I'm not8

sure why you need to go right now. What I'd like to do is9

establish the order that will be consistent for all the cross10

examination. So I would call the Neighbors United now to do11

their cross examination.12

CROSS EXAMINATION OF KATHERINE BRADLEY13

BY MS. FELDMAN:14

Q Mrs. Bradley, you -- and stop me if I'm a little15

confused here because counsel actually testified in opening16

remarks; we have the application which is large and has a lot of17

attachments, and we have the oral testimony, but you said you18

were involved in everything and are very familiar with19

everything. So if I ask you a question that doesn't relate20

specifically to what you said, you're still capable of answering21

it and it's still acceptable, or you'll consider that?22

MS. PRINCE: The purpose of cross examination is to23

offer questions that specifically relate to the testimony of the24

party.25
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MS. FELDMAN: But then we would have to ask you1

because you gave testimony in your opening remarks that isn't2

covered in some of the other things.3

MS. PRINCE: My statements and my opening remarks4

do not constitute testimony.5

CHAIRPERSON GRIFFIS: Yes, I think we can be the6

judge, the Board can be judge of whether testimony was given or7

whether we would get to in an opening statement, we would get to8

the witnesses that would actually give testimony on that.9

I think, frankly, Ms. Feldman, what you ought to do10

is proceed. I think if you're stepping out of testimony, you11

would either have an objection from the applicant's12

representative or from the Board. So let us move ahead.13

MS. FELDMAN: Okay.14

BY MS. FELDMAN:15

Q You said in your testimony that you had understood16

that there were concerns about expansion of the school, about a17

high school, about other efforts to expand the school's student18

body and number of grades, and physical location, and so on, and19

that you were assuring everyone that this would not be the case.20

How long is your lease and how long would you be21

able to extend your lease at 4880 MacArthur Boulevard?22

A We can definitely stay there next year, and there23

is a possibility we could stay for a third year, but the owner of24

that space, the occupant, the occupant-owner of that space, would25
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like it back as soon as we can vacate it.1

Q But you have an option to extend for another year2

through 2004?3

A It's at the mutual consent with the owner-occupant.4

Q So that if this application were not approved or5

were delayed or something, your junior high school children would6

not be roofless? There would be a place for them to stay?7

A Next year we know where they would be.8

Q Okay. Are you planning to expand your White Haven9

campus to more children, because that would certainly affect the10

traffic plans and the other things we're hearing?11

A We think 440 for elementary school is the perfect12

cap, and we're not interested in more children in the nursery-13

through-grade-six program.14

Q Well, then, can I ask you, there are three houses,15

there are three remaining residences on White Haven, and you --16

MS. PRINCE: I object. I didn't hear any testimony17

about property on White Haven Parkway.18

CHAIRPERSON GRIFFIS: I would agree.19

MS. FELDMAN: Mr. Chairman, she has said that20

they're not going to expand, and we have evidence to the21

contrary. That's directly related to her direct testimony.22

CHAIRPERSON GRIFFIS: Well, I think you can provide23

the evidence in your testimony. I think as far as cross24

examination, you've explored most of the direction of the25
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testimony that was given regarding that campus, and, frankly,1

from the Board's perspective, at this point I'm not drawn to that2

campus outside of what has actually been presented in some of the3

traffic studies. Unless we can get there, which I don't see at4

this point, I'd rather stick to the site in question.5

MS. FELDMAN: Okay.6

BY MS. FELDMAN:7

Q Let me ask you some questions about the covenants.8

You have said that the covenant would be useful and valuable. I9

don't know if you want to answer this or if counsel wants to10

answer this, but doesn't the covenant say, that you're offering11

people, just say that it would be good for as long as St.12

Patrick's occupies the property at 4925 MacArthur?13

A Yes, it's hard for us to bind an occupant that's14

not ourselves.15

Q Well, for example, if you continue to own the16

property, but you move those children to a high school campus17

somewhere else, and you rented it out to another school, that18

would not bind you because St. Patrick's would not be occupying19

it as a school, isn't that correct?20

A I think that Allison write the covenant. Let me21

ask her.22

MS. PRINCE: That was certainly not our intention.23

The covenant, if that's the way you construe it, we certainly24

would be willing to look at that language, and we continue to25
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have our open invitation to beneficiaries to the covenant.1

The purpose of the covenant was to restrict the2

enrollment on that campus, on that property, to 60 students for3

as long as the property is owned by St. Patrick's or a school4

that's operated there. I anticipated a situation, hard to5

imagine, but we're trying to think in the future, where perhaps6

St. Patrick's would sell the property, yet keep the school in7

operation. I know I covered that eventuality in the covenant,8

although I believe it's highly unlikely.9

You're posing the reverse situation, that St.10

Patrick's would hold onto the property and rent it out to another11

school, and I believe that it is our intention that the covenant12

would be binding under those circumstances. Since we haven't13

been able to engage in a constructive dialog about the covenant,14

we haven't covered that issue. But if you want to get into a15

constructive dialog, I'm happy to cover that eventuality.16

MS. FELDMAN: If you sold the property to another17

school, then St. Patrick's would no longer be bound, isn't that18

correct?19

MS. PRINCE: That is correct.20

MS. FELDMAN: Okay.21

MS. PRINCE: That is so.22

BY MS. FELDMAN:23

Q If you did succeed in getting this special24

exception, which is just for St. Patrick's, but retrofitting the25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

279

school for at least 60 children and the various safety features,1

and the other things you're talking about, so that it was no2

longer suitable for residential, and then you sold it to someone,3

that new entity would be free to come back to BZA and ask for4

whatever they legally could ask for, more than 60, or any other5

features that might be covered in the covenant, isn't that6

correct?7

A Well, I would say that it's not suitable for8

residential the way it is now. So anyone who wants to use it for9

that use would have substantial work to do anyway.10

Q But that wasn't my question. My question is, if11

you did that, and turned it into a school for 60 children, 8, 1212

teachers, and the other things in your proposal, and you sold it13

to someone, that new someone wouldn't be limited to anything?14

They could go for whatever, 88 children, I think you said was --15

A They'd have to come back. They'd have to come --16

Q Yes, they would, but that would be, you would wash17

your hands of it at that point? The covenant would no longer18

apply? Isn't that right?19

A If it's another owner --20

MS. PRINCE: That is correct. The purpose of our21

offer of the covenant was to bind St. Patrick's, to bind St.22

Patrick's and to put ourselves in a situation where future Boards23

couldn't undo the commitment that we've made with respect to the24

occupancy load for that building. If another school were to ever25
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buy that property, perhaps it would be an entirely different type1

of school use. Perhaps it would involve 100 students for a night2

program one week a month. We didn't want to completely eliminate3

any potential for any school use in perpetuity or to limit it to4

60, because we can't envision every other potential kind of5

school use that could ever be there. But such use would have to6

go back to the Board of Zoning Adjustment.7

MS. FELDMAN: Yes, and it would be a much easier8

case.9

Now let me ask you --10

CHAIRPERSON GRIFFIS: That's a little much to say,11

without giving testimony.12

(Laughter.)13

Let me say, for the record, it would be a pleasure14

to see other BZA cases. Whether one happens or not, there it is.15

So let's stick to the questions and not testimony.16

BY MS. FELDMAN:17

Q You're proposing to enter into a covenant with a18

variety, with multiple, perhaps multiple households, property19

owners in the area?20

A Yes, we actually said it could be with as many or21

as few people as were interested.22

Q And if, in the future, because we have your23

testimony from December '99, where you announced you would never24

do a junior high, and then there it was the next year. So if25
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circumstances changed, for whatever reason, and you had, say,1

several, you had three, four, five, you know, half a dozen2

different property owners with whom you entered into this3

covenant, you could negotiate with some of them perhaps, even to4

buy their properties, and that would be the end of the covenant,5

wouldn't it? Because you have the power to change it. It's not6

like a normal land contract where something is done in7

perpetuity. If you wanted to change it, could not you change it8

under the way you've proposed it?9

A Yes, everyone would have to consent. Before we10

could go above 60, every person with whom we enter into that11

covenant would have to give their consent.12

Q And it doesn't say that. So it would be unanimous?13

It would require unanimity?14

MS. PRINCE: That's a fundamental tenet of law, the15

law relating to covenants. The beneficiaries must consent to the16

release of the covenant. It, of course, would not be enough for17

any one beneficiary to consent to its release.18

And as for the viability of the covenant, I'm19

working on a matter right now where a covenant issue has come up,20

and I can assure you that, absent the release of that covenant by21

all beneficiaries, the covenant will not be released. That's a22

fundamental tenet of law relating to covenants.23

MS. FELDMAN: And if were, say, two households, you24

could simply enter into a -- you could just make a different25
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arrangement with the two households, and they could both release1

the covenant for whatever payment -- purchase of their house2

would be a typical thing -- and that would be the end of the3

covenant?4

CHAIRPERSON GRIFFIS: Ms. Mitten, did you want5

to --6

COMMISSIONER MITTEN: I would just like to7

interject that the purpose of cross examination is not for you to8

finally sit down and have this conversation about the covenant.9

(Laughter.)10

It's to inform the Board. I think you should have11

this conversation, but that's not the purpose of this proceeding.12

So can you move on to another topic, please?13

MS. FELDMAN: Well, I would like to ask an14

enforceability question about covenants, if you would accept15

that.16

CHAIRPERSON GRIFFIS: Yes, I think we can have one17

more exploration on that.18

MS. FELDMAN: Okay.19

BY MS. FELDMAN:20

Q How would you consider that this -- if the21

neighbors felt that the covenant was not being complied with22

because, for example, you had more children there on an interim23

basis, for example, you had various activities there, so more24

than 60 children were there parts of the school day, how would25
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the neighbors enforce that?1

MS. PRINCE: Again, this is a legal question, so I2

would be happy to answer it. The Board of Zoning Adjustment3

order will be restricted in terms of the number of students that4

can be in that building, that can be enrolled in grades seven and5

eight, and that one year nine, in that building. So all of the6

typical zoning enforcement measures would pertain under any7

circumstances.8

If you would like to be a beneficiary of the9

covenant, that would be an additional enforcement mechanism.10

However, that mechanism is available only to parties who choose11

to be beneficiaries. I mean, that's common sense.12

13
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E-V-E-N-I-N-G S-E-S-S-I-O-N1

(6:00 p.m.)2

MS. BRADLEY: And let me just add, if I understand3

what the question was, the circumstance which you just posed4

would essentially be a violation of our BZA order. We could lose5

our Certificate of Occupancy for being in violation of our BZA6

order.7

The covenant was not to make the BZA order8

enforceable in some way. The covenant was to reassure neighbors9

that we could not come back to the BZA and ask for more kids at10

that site. That was what came out in conversation with11

neighbors: "We believe you, but what if the Board three years12

down the road says, `Whoops, the building can hold 88. We're13

going to go back and apply to the BZA for 88.'?" There would be14

nothing to stop us from doing that. So what the covenant does is15

it actually gives veto power over future expansion to the16

neighbors.17

CHAIRPERSON GRIFFIS: Well said. I think we can18

move on.19

MS. FELDMAN: Okay.20

BY MS. FELDMAN:21

Q One thing that isn't addressed that you really22

haven't talked about, and you did an overview on traffic, and we23

also will reserve time for the technical things, but you did24

mention some things about traffic at MacArthur and Ashby. You25
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only addressed really the beginning and end of the day, and you1

didn't address, even just in passing, talk about the other times2

when children would be coming in and out of the building, perhaps3

using the school buses and perhaps using other types of4

transportation or by foot.5

I wanted to ask a question whether the community6

service activities that you talked about, are those on weekends7

or evenings or are they during the school day sometimes? Do the8

kids have to be brought someplace to do those activities?9

A That's a better question for Mr. Barrett.10

CHAIRPERSON GRIFFIS: Do you want to save that11

question and just focus on --12

MS. FELDMAN: Maybe I will then.13

CHAIRPERSON GRIFFIS: Yes, let's do that.14

BY MS. FELDMAN:15

Q All right. So then you don't want us to address16

the other questions about clubs, and et cetera, et cetera, the17

daytime other uses?18

A Only to say that we expect very little of it. The19

majority of the children's transportation will be arriving at the20

building in the morning and leaving the building at three21

o'clock. Other events are very few and far between.22

Q You've been talking about carpooling, I know with23

us, and in various public forums since February at least, and all24

we've seen so far is a one-page kind of summary description with25
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no enforcement provisions. Could you tell us why you have not1

yet provided more detail about an enforceable and a detailed2

carpool program?3

A Mr. Barrett has recently submitted, I think, about4

a three- or four-page version fleshing that out and doing exactly5

what you ask. I think we've moved to it in a pretty timely6

manner.7

CHAIRPERSON GRIFFIS: The discussion -- no.8

(Laughter.)9

BY MS. FELDMAN:10

Q Would there be other -- well, as you know, we have11

two issues. One of them is carpooling which would go to White12

Haven and perhaps reduce traffic, but what have you done to13

address our other issue, which is parents who are dropping off14

children, and perhaps not right in front of the school, but15

perhaps a few blocks away?16

We did hear some preliminary things, but that's17

something you did say would be done in a summary fashion, but are18

you looking to any sort of enforcement on that, monitoring?19

A We actually wrote it into the contract for grade20

seven and eight parents, that by signing the contract and sending21

the child to St. Patrick's, they agreeing to abide by the whole22

of the transportation plan, which includes dropoff and pickup on23

White Haven, and we actually do expect all of our parents to24

comply with that.25
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Q Did you strongly encourage carpooling previously?1

A Carpooling has always been encouraged at St.2

Patrick's. Carpooling has never been a part of our contract with3

parents.4

Q And are you expecting us to believe that you would5

really kick a kid out of school because his parents dropped him6

off in the wrong place?7

A Included in that contract is language that the8

parents -- the child can be removed from school if the parents9

don't have a good working relationship with Peter Barrett. So,10

yes, I think if parents obviously, willfully, are ignoring the11

traffic plan, they would be risking their child's place at the12

school.13

Q Would there be exceptions for inclement weather?14

A No.15

Q Would there be exceptions for doctors' appointments16

and things?17

A As all of our written material has stated, parents18

do come to get kids at school for orthodontist appointments or19

other doctor appointments. We worked that into our numbers as20

parent visitors who would come into the lot, park in the lot, go21

into the building, get their child, and leave.22

Q Into the Ashby Street parking lot?23

A They would go into the Ashby Street parking lot.24

Those are included in our numbers as parent visitors.25
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Q In your testimony previously before the ANC, we1

asked you about, you talked about parking on Ashby and you also2

talked about the number of minimum spaces on Ashby. At least3

previously you have said, if there were to be buffers -- we've4

asked and we've asked the school, and if there were to be5

buffers, that, you said, could cut into the number of parking6

spaces. Have you figured out a way to reconfigure that so you7

would still have the 15 even with buffers?8

A Well, since neither contiguous neighbor has9

actually asked us for a buffer, we haven't been able to do a10

real-life examination of, does it impact the parking lot, and if11

so, how we reconfigure that lot. We have an enormous amount of12

green space. If the parking lot needs to move a foot or two one13

place or another, we really feel we can accommodate it. Fifteen14

spaces is with no tandem parking. We think we have plenty of15

space for it, and we do believe that we can accommodate that,16

even if those neighbors request something in the form of17

buffering.18

What I outlined today in terms of fence in from our19

property line would, in fact, not affect the parking lot at all.20

Q Do you mean you would have to reconfigure the21

parking lot to get the -- along the fence line?22

A No. The parking lot actually is almost an existing23

condition for the Skrivseth house. If they wish to have a fence24

there, we could certainly put one in, but we're not going to be25
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playing on the parking lot or anything like that. That's not a1

safety concern there.2

The place that the Skrivseths have had a safety3

concern is at the lawn, where the lawn drops down a substantial4

amount of feet onto their property. That is where we're5

proposing that we put a fence or hedge, whatever they would like,6

as a buffer and as a safety zone. That there on that green lawn7

has no effect at all on the parking lot.8

MS. FELDMAN: Okay, those are my questions.9

CHAIRPERSON GRIFFIS: Thank you very much.10

Why don't we have the other -- well, Mr.11

Lovendusky, please.12

MR. LOVENDUSKY: Thank you, Mr. Chairman.13

CROSS EXAMINATION OF KATHERINE BRADLEY14

BY MR. LOVENDUSKY:15

Q Mrs. Bradley, I'm still going to struggle to see if16

there is anything, in fact, that you are uniquely informed about17

that would warrant keeping you here later.18

I believe it was attached to the application of St.19

Patrick's, an outline of your testimony?20

A A very brief one only.21

Q That's correct. So Item 2 on the outline was a22

description of increased need for middle school opportunities in23

D.C. Do you feel that that was introduced in your direct24

testimony?25
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A No. We felt that that was amply covered in letters1

that were submitted to the BZA.2

Q And are there others among the witnesses who could3

answer questions about that element?4

A Yes.5

Q With regard to Item 3 of your outline, description6

of outreach to community regarding proposed use, is there any7

other witnesses that could address questions about that matter?8

A I'm the best one for that, but I think Mr. Barrett9

could be the sub for that.10

Q Thank you. Item 4 of the outline indicates a11

discussion of proposed use and conditions governing the use of12

the property. That refers to the covenants, the proposed13

conditions?14

A Uh-hum.15

Q And you are uniquely situated to answer the16

questions about the covenant?17

A No, I believe that Mr. Barrett and Allison Prince18

can also answer questions.19

Q With regard to Allison Prince answering questions20

with regard to the covenant, would she become a witness at that21

point?22

CHAIRPERSON GRIFFIS: Well, you know, I love the23

legal questions.24

(Laughter.)25
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So let me ask Corp. Counsel for an opinion on that.1

I think, frankly, my understanding of it, as the Board Chair, is2

that if she's answering legal questions of the legal or the3

covenant, I don't take that as testimony that would basically put4

her as a witness. I mean, if we go beyond that, certainly it5

goes into territory of testimony.6

Did you have anything further?7

MS. SANSONE: No, Mr. Chairman, I would agree with8

that. I think if Ms. Prince's comments get into factual or9

evidentiary materials, then there's a possibility of cross10

examination, but legal arguments or summaries of evidence would11

not subject her to cross examination.12

CHAIRPERSON GRIFFIS: Good, okay. Is that clear?13

MR. LOVENDUSKY: I think so.14

BY MR. LOVENDUSKY:15

Q but it does sound, though, that I would probably16

want to go through some of the factual predicates of the proposed17

12 conditions, and I take it, Mrs. Bradley, that you're uniquely18

situated to answer those questions?19

A I'd be happy to answer any of them. I also believe20

that Mr. Barrett can answer for me, if those questions need to be21

asked on the 21st.22

Q Okay, one other --23

A If there are any you would like to address to me,24

I'm happy to answer them.25
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Q Okay. One other preliminary question: In addition1

to the matters outlined in your outline of testimony that was2

appended to the application, I believe that you have also3

discussed the impacts of the proposal, and you identified six4

particular impacts. Could you remind me what those six impacts5

were? I believe the first one was parking or --6

A Okay, from my testimony: noise, traffic, number of7

students, future expansion, privacy, and trash. Those are the8

six that we felt came up most often and were most important from9

our conversations with neighbors.10

Q And with regard to your testimony on those six11

elements, are you uniquely situated to answer questions regarding12

any of those six matters?13

A It depends what you want to ask.14

Q Noise, traffic -- well, we have a traffic expert.15

Number of students?16

A Well, for instance, there are two people who walked17

the block while the children were on the site playing. That is18

their teacher, Dan Spector, who is not here today -- he is with19

them -- and I walked around the block.20

Q I have no questions about --21

A Mr. Barrett didn't walk around the block.22

Q I have no particular questions about that incident.23

Okay, then I would propose that we turn to the24

proposed conditions for the occupancy of 4925 MacArthur Boulevard25
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that I believe is Attachment R to your application.1

MR. LOVENDUSKY: Mr. Chairman, I'm going to attempt2

to go through these conditions and ask the questions that would3

be factual questions that Mrs. Bradley would be uniquely situated4

to answer, but I would have some legal questions that I believe5

that Ms. Prince would be better situated to answer. Is that okay6

if I try to make that delineation at this time?7

CHAIRPERSON GRIFFIS: Do you think you'll have8

clarity in that delineation or do you want the applicant to make9

that distinction? I mean, my point being, if she doesn't feel10

qualified to answer it, she would probably ask her legal counsel,11

right?12

MR. LOVENDUSKY: That's fine. I'm thinking that13

I'm going to try to ask only factual questions --14

CHAIRPERSON GRIFFIS: Okay.15

MR. LOVENDUSKY: -- but I do have legal16

questions --17

CHAIRPERSON GRIFFIS: I see.18

MR. LOVENDUSKY: -- to come back to.19

BY MR. LOVENDUSKY:20

Q Okay. Let's see, the first proposed condition is21

that "the maximum enrollment shall be limited to 60 students in22

grades seven, eight, and nine. Grade nine shall be permitted23

only for the 2003-2004 school year. The school shall offer to24

record a binding covenant among the land records restricting25
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enrollment to 60 students."1

Has the school executed any of the binding2

covenants?3

CHAIRPERSON GRIFFIS: Can I interrupt here just for4

procedure? We have 12 of those. We have them all in front of5

us, and I think they do also. So you may not need to read them.6

MR. LOVENDUSKY: Oh, very good. Thank you.7

MS. BRADLEY: Not to my knowledge. Mr. Barrett?8

BY MR. LOVENDUSKY:9

Q Has the school been granted any special exceptions10

from the Board of Zoning Adjustments or from the Zoning11

Commission that involve conditions that it has had to meet?12

A Yes, we have a detailed set of conditions on White13

Haven Parkway.14

Q When were they executed?15

A Mr. Barrett probably knows the exact date. It16

would have been '99, is the last time. Is that correct?17

MR. BARRETT: The hearing was in December of '99.18

I don't know whether that makes issuance of it in the year 2000,19

but it is the same case, the '99 case.20

BY MR. LOVENDUSKY:21

Q Did the benefits of those conditions flow to22

residents of the Palisades?23

A I don't understand the question.24

Q Who benefitted from the conditions?25
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A The conditions governed our use. I'm not sure I1

understand where you're going with this.2

Q Well, I'm not sure myself, but, I mean, you're3

proposing a unique covenant that you have never done before. The4

nearest approximation to such a covenant would be conditions that5

you've entered into with regard to special exceptions that you've6

been granted by the Board of Zoning Adjustments, is that correct?7

A I don't actually see a lot of comparison between8

conditions and the covenant. The covenant is our way of9

reassuring neighbors, and we've never had a group of neighbors10

who had a particular concern that they wanted us to meet before.11

Q Exhibit R is entitled, "Proposed Conditions for12

Occupancy, 4925 MacArthur Boulevard." But you don't see any13

similarity between these conditions and other conditions that14

you've entered into with regard to special exceptions that you've15

been granted?16

A I think your question was about the covenant being17

similar to our prior conditions.18

Q Is the covenant something different from the19

proposed conditions?20

A Yes, the proposed conditions are that we shall21

offer to record a binding covenant. The covenant is a legal22

document, not a BZA condition.23

Q Is it a part of your proposal that the proposed24

conditions that would be included in the legally-binding covenant25
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would also be a part of any grant of the special exception that1

you have applied for?2

A I think I followed that. The offer to record the3

binding covenant is part of the conditions that we are proposing4

to the BZA for our use of 4925 MacArthur.5

Q So these conditions would be similar to the6

conditions that the Board has previously granted to other7

applications for special exceptions that St. Patrick's has8

applied for?9

A These conditions, yes, but the covenant, I don't10

see the covenant being like a condition.11

Q Okay. The covenant clearly, you propose, would12

flow to the benefit of the immediate neighbors of 4925 MacArthur?13

A Yes.14

Q But you do not see the conditions that have been15

previously granted to you with regard to your other special16

exceptions as benefitting the residents nearby or other --17

A I think I need to know -- well, as Allison is18

reminding me, we had conditions about putting in trees and things19

that other neighbors wanted when we built the gym, hours of20

operation.21

Q All right, let me ask, let me try --22

A I need to know where you're going with this.23

CHAIRPERSON GRIFFIS: Actually, let me bring some24

clarification on this because, having probably more experience25
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with conditions on variances and exceptions, certainly they go to1

mitigate anything that comes up in the application. I'm not sure2

what you're getting out of the comparison of their specific3

previous special exception and the conditions. So I would ask4

you to move a little bit on, and I'll let you explore it a little5

bit more, but I think there's more substance in looking at6

specific conditions in this specific application than doing a7

comparative.8

BY MR. LOVENDUSKY:9

Q Has anyone ever complained that the school has10

failed to fulfill any conditions that it has operated under with11

regard to a special exception granted by the Board of Zoning12

Adjustments?13

A None that has come to my attention.14

Q Let's move on to No. 2 of the proposed conditions.15

Does the school have any employees who are not either faculty or16

staff?17

A That is meant as an inclusive number of all18

employees who would be full-time or part-time at 4925 MacArthur.19

So maintenance staff would come for an hour or so at the end of20

the day, are not in that number. Everyone else is.21

Q Maintenance staff is not a part of that number?22

A Maintenance staff is not. That's usually under23

contract.24

Q Is maintenance staff different from janitorial25
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staff?1

A I'm sorry, Mr. Barrett knows exactly how we2

categorize these. Janitorial staff and maintenance staff are3

different.4

Q All right, so there's maintenance staff and there's5

janitorial staff.6

A Yes, I mean, if there's a plumbing problem, you7

might call someone in maintenance over at the main campus, and8

they would come over and fix it.9

Q And does maintenance staff include landscaping10

staff?11

A No, that's on contract.12

Q And does maintenance staff include trash removal13

staff?14

A Yes, it does.15

Q Does the school ever have visiting lecturers?16

A We have visiting authors who come to the main17

campus once a year.18

Q Are visiting authors considered a part of faculty19

or staff?20

A No, they're not.21

Q Is security personnel considered part of22

maintenance?23

MS. PRINCE: I really need to object to this line24

of questioning. We are counting faculty and staff no differently25
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than faculty and staff are counted at any other institution in1

the District of Columbia with which I'm familiar. I don't see2

where it's going.3

CHAIRPERSON GRIFFIS: I think what clearly is being4

explored is the definition of what falls under those numbers. I5

mean, is there, in the comparative case, the definitions that6

you're following for your calculations in total numbers?7

MS. PRINCE: Well, I certainly don't believe any8

independent school in the District of Columbia counts within any9

numbers the landscaping company that comes to mow the lawn, the10

plumber who comes to fix the plumbing, you know, the maintenance11

crew that comes at night to remove the trash from the premises12

and is in the building for perhaps one hour --13

CHAIRPERSON GRIFFIS: Right.14

MS. PRINCE: If that's of such great concern in15

this case, we can certainly spell it out in greater detail, but16

you're opening up a Pandora's box for every other independent17

school case and university, and I've just never even heard this18

line of questioning.19

MR. LOVENDUSKY: I am very interested in looking at20

that box, but I am willing to carry on.21

(Laughter.)22

CHAIRPERSON GRIFFIS: Okay. If there's a short23

synopsis of what goes into staff as opposed to faculty, I think24

that's well worth stating, and we can save a lot of the25
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individual questions. You sure would be the one to answer that,1

correct?2

(Ms. Bradley nods affirmatively.)3

CHAIRPERSON GRIFFIS: Good. Just say yes or no.4

Yes? Yes, in which case we will hear that.5

MR. LOVENDUSKY: Thank you.6

BY MR. LOVENDUSKY:7

Q Item No. 3 has to do with the operations of the8

school itself, indicates that staff and faculty may arrive9

earlier or stay later, but in no event shall they be permitted on10

the premises after 6:00 p.m. What time will they arrive in the11

morning?12

A I think the average arrival time would be shortly13

before 7:30.14

Q What's the earliest arrival time?15

A 7:00 a.m.16

Q And judging from the responses to the earlier17

questions, these other individuals that you do not count as18

faculty staff, they could arrive before 7:00 a.m. and after 6:0019

p.m.?20

A It's very unlikely any of them would ever be there21

before 7:00 a.m. Maintenance staff could be there at 6:00 p.m.,22

but, as we had stated to neighbors, we will attempt to manage23

that such that all of the janitorial services are completed in24

the few hours right after school gets out.25
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Q And Mr. Barrett could answer the questions about1

the late hour activities of the non-faculty staff who would be at2

the site?3

A Are you talking about how the maintenance staff4

would clean the building?5

Q And when?6

A I think that we can work that in in the contract.7

Q Well, I'm just asking the question whether Mr.8

Barrett can answer the questions with regard to that.9

A I hope so.10

CHAIRPERSON GRIFFIS: I think it's probably more11

appropriate, if you are asked a question that you can answer,12

just to indicate that.13

MS. BRADLEY: Okay. Let's give that one to Mr.14

Barrett.15

BY MR. LOVENDUSKY:16

Q Thanks. No. 4, I have no questions.17

No. 5 indicates that you will not allow any outside18

groups or persons to rent any portion. Does the school ever19

allow its premises to be used without charge of rent by other20

institutions or persons?21

A On White Haven campus we do so frequently.22

Q You do so frequently?23

A The church and school together. There are24

different groups: Alcoholics Anonymous; there's a trout fishing25
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group, Boy Scouts.1

Q Alcoholics Anonymous, Boy Scouts. What else?2

A Trout Unlimited, I think it's called.3

Q Trout Unlimited. And would you imagine --4

CHAIRPERSON GRIFFIS: We've got a member in the5

crowd that just announced that it was Trout Unlimited.6

(Laughter.)7

BY MR. LOVENDUSKY:8

Q So the proposed condition would not prohibit the9

permissive use by these and other organizations, upon the10

election of yourself?11

A No, 4925 MacArthur will have no outside groups or12

persons able to rent it.13

Q Rent it, but --14

A Or use it. Or use it.15

Q So will you be amending the proposed conditions to16

reflect that?17

A Sure, I'm happy to.18

Q Item 6 is lengthy in its verbiage, and it has to do19

with the actual transportation of the students to 4925 MacArthur20

Boulevard. I suspect that most of the questions I would have21

with regard to the factual circumstances of this might be22

answered by Mr. Barrett as well. So I will proceed to Item 7.23

Would the Lovendusky family be considered an24

abutting property owner?25
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A Not technically, but if you have views about1

lighting, we would be happy to consider them.2

Q And would you be amending the conditions to3

indicate that?4

A If you would like to be included as someone to5

review lighting, I would be happy to do that.6

Q Item 8, I have no questions that I think you would7

be uniquely situated to answer.8

No. 9, is the school proposing to use the subject9

property for summer school?10

A I'm glad you brought that up. As I mentioned in my11

testimony, I feel this is a place where we stumbled. We didn't12

really realize until you told me yourself in January that the13

Society doesn't use that building during the summer, and if we14

had understood the extent of the community's view about summer15

school, I think we would have withdrawn that request earlier.16

It is, in fact, in the Office of Planning report,17

their recommendation that there be no summer school, and we can18

live with that.19

Q So the proposed conditions, Item No. 9 will be20

adjusted to reflect that there will be no summer school?21

A Yes, there are actually amendments to this that the22

Office of Planning has submitted already, should be in their23

report.24

Q Would the facility be available and open to non-25
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rental use by other groups?1

A I think that was covered.2

CHAIRPERSON GRIFFIS: We just covered that, right?3

MR. LOVENDUSKY: Okay.4

BY MR. LOVENDUSKY:5

Q No questions to Mrs. Bradley on No. 10.6

No questions to Mrs. Bradley regarding No. 11.7

Are you uniquely situated to answer the questions8

with regard to No. 12?9

A Definitely not.10

Q Would Mr. Barrett be the likely --11

A I hope so.12

Q Okay.13

CHAIRPERSON GRIFFIS: Yes, that tends to delivery14

times, which I think does go to much more of the program15

implementation in the building.16

MR. LOVENDUSKY: At this point perhaps then I could17

address a few legal questions to Ms. Prince regarding the18

proposed conditions and the covenant?19

CHAIRPERSON GRIFFIS: Well, let's give them a try.20

MR. LOVENDUSKY: Ms. Prince, how long have you been21

counsel to St. Patrick's?22

CHAIRPERSON GRIFFIS: Does that go directly to the23

covenant?24

MR. LOVENDUSKY: Well, it's going to go to the25
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enforceability of the conditions that we have some previous1

experience with with regard to St. Patrick's. I'm just wondering2

whether she has any familiarity with the conditions that exist --3

CHAIRPERSON GRIFFIS: But the enforceability,4

doesn't that take it out of this applicant? Are you talking5

about the enforceability of the previous special exception or any6

sort of relief they've had?7

MR. LOVENDUSKY: Was there any experience with the8

conditions that might be instructive --9

MS. PRINCE: I really am not sure I understand the10

relevance, but I'm happy to tell you I've been counsel to St.11

Patrick's for 10 years, and during that entire time there has not12

been a single zoning enforcement action brought against the13

school for any reason at any time, of which I'm aware, and I14

would expect that I would have been aware of such a zoning15

enforcement action.16

MR. LOVENDUSKY: So with regard to both the17

proposed conditions and then, distinctively, the covenant, are18

there different beneficiaries or different interested parties who19

have the right to appeal a violation of either a condition or a20

covenant?21

CHAIRPERSON GRIFFIS: This wades well into zoning22

process and the enforcement of the entire Office of Zoning23

orders. I'm not sure that has specific relevance, and certainly24

the answer Ms. Prince gives, I don't see how it would be able to25
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answer your larger-world question here.1

MR. LOVENDUSKY: Well, I confess there is a larger-2

world question here, and that is, how does a beneficiary of a3

special condition or a covenant provision enforce such a4

provision?5

CHAIRPERSON GRIFFIS: Right.6

MR. LOVENDUSKY: I mean, that's of immediate7

concern to all of the neighbors.8

CHAIRPERSON GRIFFIS: Okay, and I think what it9

would go to is enforceability as it might be built into any sort10

of the conditions that are attendant to this specific special11

exception. If we want to talk enforceability in a larger picture12

of existing or even with the enforceability written into the13

conditions, how the overall order is enforced, one, we've had14

very abbreviated, but quick answer to a question, that there's a15

new position that will be out of this office, the Office of16

Zoning, which will be the enforcer. I think there's a technical17

term for him.18

(Laughter.)19

And, currently, at BZA we have the Zoning20

Administrator, which has the responsibility and the jurisdiction21

to, one, send out inspectors for compliance. So that's the22

agency process on this.23

If you want to go specifically to the conditions of24

-- well, I mean, that's the overall picture.25
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COMMISSIONER MITTEN: Mr. Chairman, if I could1

maybe just draw a parallel from another case that I was involved2

in, because I get that there's some misunderstanding. Then if3

Ms. Prince takes issue with my characterization, then please4

correct it, but I think maybe it will solve some of the5

questions.6

Just as the Chair has described, anything that is a7

condition of the order is enforceable, basically enforceable by8

DCRA. Now the covenant is a different entity, animal, whatever.9

As Mrs. Bradley described, it really functions outside of the10

order. It's beyond the order.11

There was a covenant signed in the American12

University campus plan case regarding one of their campuses, and13

they had agreed to do something that would restrict development14

on a portion of their campus. That agreement, that covenant was15

signed with some neighbors. Now the campus plan has a finite16

term, just like this will, if there's a subsequent application,17

and the purpose of the covenant is to protect you, sort of if18

there is an additional application, it precludes that.19

Now if they were to say, well, we know there's a20

covenant, we're make application anyway, then the way you enforce21

the covenant is through a legal proceeding. It's different. The22

City won't help you there. That's the difference.23

Is that correct?24

MS. PRINCE: Perfectly stated.25
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COMMISSIONER MITTEN: Okay.1

MR. LOVENDUSKY: And with regard to the conditions,2

if I understand, that the City will help us with, it's a matter3

of a resident appealing to the Board?4

CHAIRPERSON GRIFFIS: No.5

COMMISSIONER MITTEN: No.6

CHAIRPERSON GRIFFIS: It would be contact with DCR7

and the Zoning Administrator in order to send out -- the first8

step would be to send out an inspector to monitor compliance or9

to note compliance of the order.10

MR. LOVENDUSKY: But if I understand, then,11

correctly, this application is proposing not one, but two,12

experiments in civil governance to be imposed upon the immediate13

residents.14

CHAIRPERSON GRIFFIS: What are the two experiments?15

MR. LOVENDUSKY: No. 1 is the never-before use of a16

covenant to emphasize the proposed conditions that would be17

granted for the special exception.18

COMMISSIONER MITTEN: It's not never before. I19

just gave you one example.20

CHAIRPERSON GRIFFIS: Yes, I think there are cases21

throughout the City that had covenants or covenant-like aspects,22

and this is going to be the last I think we could talk about the23

big picture, because we need to focus on this specific case.24

But, oftentimes, we have agreements and covenants25
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that are signed between owners and neighbors in terms of1

construction on sites or any sort of other aspects that might2

come up. So I, in my limited time on this Board, have seen quite3

a few.4

MR. LOVENDUSKY: I will turn, then, to the balance5

of Mrs. Bradley's testimony.6

BY MR. LOVENDUSKY:7

Q Mrs. Bradley, you, I believe, began early in your8

testimony indicating that there should be no objection to the9

special exception that St. Patrick's has applied for, since the10

use that this proposes is so similar to the current use. You're11

referring to the use of the Washington Psychoanalytic Society?12

A Yes, I am.13

Q And I believe you have described that use on page 714

of the application?15

A I don't have that in front of me, but I will take16

your word for it.17

Q It's before the statement of the applicant,18

received by the office on April 2nd. I think it's important to19

correct. Halfway down in the middle of the full paragraph of20

that application, there's a sentence that reads, "The Society21

runs its programs on an average of five to seven nights per22

week."23

A That's per month.24

Q Per month.25
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A That's incorrect.1

Q That is incorrect? With that correction, would you2

still say it's your testimony that the use of the Psychoanalytic3

Society is the same as proposed by St. Patrick's?4

A It's a very similar educational use.5

CHAIRPERSON GRIFFIS: Can I just get clarification?6

I think you're talking about intensity of use, and I think what7

was referenced in your submission in terms of use may be more8

towards the zoning designation of a use. Is that correct?9

MS. BRADLEY: Yes, their Certificate of Occupancy10

is as a private school for adults. Now ours is for children, but11

it is a similar school. The cap is the same as what they had on12

their CofO. A lot of your analysis doesn't include the fact that13

they do have office workers there during the day. So although14

our daytime use is more intense than theirs is, they do have15

daytime use, and the very intense use --16

BY MR. LOVENDUSKY:17

Q Are you saying that the Society was operating under18

a permanent special exception?19

A Yes.20

Q Do not permanent special exceptions transfer to21

subsequent buyers?22

A They do.23

Q Then --24

A If the use is exactly alike.25
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Q But obviously, then, the use is not exactly alike?1

A This is a different age group.2

Q The age group that's currently using the Washington3

Psychoanalytic Society's offices, do they meet five days a week?4

A I know they have office workers there five days a5

week, and then their intense use is for the -- was it seven6

nights a month seminars plus Saturday mornings?7

Q And the proposed intense use of St. Patrick's is8

five days a week?9

A Exactly.10

Q So that would be a dissimilar intense use of the11

property?12

CHAIRPERSON GRIFFIS: Let me interject here. I13

think you've established the fact that they are not identical14

uses, and in fact by the mere idea that we are here listening to15

a special exception validates that. So I'm not sure where you16

want to go further with the comparison of the previous use,17

unless it is evidencing something that will be of the proposed18

use. If you agree -- you can certainly disagree with me, but --19

MR. LOVENDUSKY: Well, I mean, her testimony was to20

establish that, in fact, the intensive use of the Society is the21

equivalent of the intensive use of the school, but we've just22

established that it's not.23

CHAIRPERSON GRIFFIS: Okay, and I would disagree24

with you, having read the same information. I thought that's the25
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clarification I was trying to make for you, is that this1

similarity of use, but also the use designation as a zoning2

designation -- I don't think there is any, and you can3

substantiate this or refute it, there is no question that the4

intensity of use or timing of use, age of use group, is5

different. Is that correct?6

MS. BRADLEY: That is correct. If we thought it7

was similar, we would not have applied for a zoning special8

exception. We would simply have been able to use the building9

with the current permanent special exception.10

CHAIRPERSON GRIFFIS: Okay.11

BY MR. LOVENDUSKY:12

Q The Psychoanalysts using it, of course, don't use13

the open space at lunchtime or any other time during the day, and14

they don't play frisbee.15

CHAIRPERSON GRIFFIS: We need cross examination16

questions.17

MR. LOVENDUSKY: Okay.18

BY MR. LOVENDUSKY:19

Q Your testimony went on to discuss the clear and20

enforceable conditions, and we've addressed that to some extent;21

went on to discuss parking spillover, and it went on to discuss22

the vehicular use of the site, where you mentioned that there23

would be 2100 vehicles visiting MacArthur and Ashby per day, and24

I believe you testified that there would be zero additional25
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impact?1

A Twenty-one hundred vehicles is the existing2

condition, verified by three separate traffic counts, one of them3

Neighbors United commissioned, and those numbers all matched up.4

Q But your direct testimony went on, then, to suggest5

the impact upon those number of vehicles visiting the site?6

A Our number of vehicles is six additional at an7

existing site where there are 2100 vehicles passing in one hour8

of morning traffic.9

Q The six additional vehicles being the buses in the10

morning and the evening?11

A Well, across one hour, a maximum of three shuttle12

drops and a maximum of three carpools, equals six vehicles.13

Q So it does not include the faculty and staff?14

A We have eight full-time faculty. The traffic count15

which we commissioned on a day that was randomly chosen had eight16

cars going into the Society's lot in that morning high-traffic17

hour. Our eight full-time faculty, therefore, I think it's fair18

to say, is very consistent with the documented use we saw that19

day.20

Q But then you have four additional staff?21

A We do. Well, it's four additional part-time22

teachers who come twice per week for about an hour each.23

Remember, we only counted cars going into the Society's lot24

during that one hour of the morning.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

314

Q Right, but what's important to note is the1

projected impact. I mean, your testimony was about the impact,2

but you're telling me that you did not count in your impact the3

four part-time staff or faculty that would also be using the lot.4

A I suspect that that's very similar to traffic that5

happens throughout the day there.6

Q How many vehicles will be arriving to remove the7

trash on a daily basis?8

A Mr. Barrett, are you raising one finger?9

(Laughter.)10

One.11

Q How many vehicles --12

CHAIRPERSON GRIFFIS: Does that go to the trash13

count, to the trucks?14

BY MR. LOVENDUSKY:15

Q How many vehicles will be visiting the site on a16

daily basis with regard to janitorial services?17

A I think that's what we're talking about, the same18

people doing it.19

Q Thank you. How many additional vehicles will be20

visiting the site on either a daily or a weekly basis to maintain21

the property?22

A I think I'll defer to Mr. Barrett on further23

questioning for that. He would understand how often landscaping24

crews visit.25
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Q Would Mr. Barrett be situated to answer questions1

along this line of questioning?2

A About how often a landscaper --3

Q About vehicular use of the property.4

A How often a gardener would come to the property?5

Q About the vehicular impact on the site that you6

referred to in your direct testimony.7

A I'm trying to answer these questions as best I can.8

I have not employed directly any gardener for that site.9

Q I'm trying to save you the effort of answering the10

factual questions that others might be able to answer.11

A I think Mr. Barrett can answer how many times a12

week a gardener would come to the site.13

Q Thank you.14

You offered a mea culpa with regard to the failure15

of your carpooling efforts to date. Would Mr. Barrett be able to16

address the carpooling proposals in the future as well as the17

experience in the past?18

A Yes, he would.19

MR. LOVENDUSKY: I have no other questions for Mrs.20

Bradley.21

CHAIRPERSON GRIFFIS: Thank you very much.22

Okay, Mr. Skrivseth, you are up to bat. Hopefully,23

this doesn't need to be said, but, obviously, we're not going to24

be redundant in questions. So, hopefully, you can cover new25
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ground with your cross examination.1

MR. SKRIVSETH: I believe that everyone will be2

delighted with how brief I intend to be.3

(Laughter.)4

CHAIRPERSON GRIFFIS: You're playing to the crowd,5

aren't you?6

(Laughter.)7

MR. SKRIVSETH: For the record, my name is Lawrence8

Skrivseth. I live on the property just south of the subject9

property at 4913 MacArthur Boulevard.10

I have very few questions.11

CROSS EXAMINATION OF KATHERINE BRADLEY12

BY MR. SKRIVSETH:13

Q One of the observations you made in your testimony14

that you said, "We have been effectively shut out of dialog with15

neighbors." You indicated in a response to one of the cross16

examination questions that neither contiguous neighbor has asked17

for a buffer. I think it should go on record at this stage18

that --19

CHAIRPERSON GRIFFIS: Let me just caution that20

there's plenty of time for testimony.21

MR. SKRIVSETH: All right, I don't have a question22

in that regard.23

CHAIRPERSON GRIFFIS: Okay.24

BY MR. SKRIVSETH:25
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Q As a clarification of an observation made with1

respect to the number of parkers normally next door, since I live2

next door, it's normally four or five and not eight.3

But in point of fact, I only have one line of4

questioning after those others. You observed that enforceable5

solutions to every specific potential impact have been6

identified. You did not mention the issue of safety. You did7

not mention the issue of liability. You did not mention the8

issue of air pollution. I would like you to address those9

briefly, if you would.10

A Yes. Well, the first draft I wrote of my11

testimony, I did the word count and it looked like it was going12

to be about 35 minutes. Included were sections on safety and not13

specifically liability, but the liability that Mrs. Hoy has14

talked about for her pool.15

And the third issue -- I'm sorry, I've scribbled it16

-- was --17

Q Air pollution.18

A -- air pollution. Okay. I think that one's19

easiest. Let me take that one first. As I have stated in20

testimony before the ANC, when I drive by the site, it generally21

looks to me more like four or five cars as well. The day we did22

our traffic count it was eight. I'm not sure that there is a23

meaningful difference in air pollution between five cars parked24

in the lot and eight cars parked in the lot.25
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Q Probably not.1

A Okay. So dispose of that one.2

Liability. Mrs. Hoy is concerned that a child3

might climb the fence of her home and drown in her swimming pool,4

and we've had extensive discussion about this because she takes5

that issue seriously. We have taken it seriously, although we6

have repeatedly stated that these kids are supervised at all7

times. Right now they're right next to the reservoir. We have8

never had a problem with them climbing the fence trying to go9

into the reservoir.10

We have talked with Mrs. Hoy about buying a11

liability umbrella policy for her family. We are happy to do12

that. She has preferred not to enter into any kind of actual13

agreement with us until the BZA rules, but she knows that we have14

been willing to step forward and do that. That essentially takes15

care of her concern over liability stemming from a child climbing16

the fence and being in the pool.17

The last issue was safety, and I pared down the18

portion of my testimony about your property. I do think that the19

drop down to your driveway is an issue. A child could fall, and20

I think that the proposed fence or hedge pulled in from our21

property line such that it doesn't crowd your property line is a22

very good solution to the problem of a child falling the drop23

down to your driveway, which is a drop of between 4 and 11 feet,24

depending on how far off MacArthur Boulevard you are.25
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Q Four and 12 actually.1

A Okay, thank you.2

Q The liability concern also, I believe, does extend3

to the Rackashon family that is at the very corner intersection.4

A Is that where the basketball hoop is, the currently5

basketball hoop?6

Q No, the basketball hoop is in my backyard.7

A Okay. Does it back up to the basketball hoop?8

Q Yes. Yes, it's right next to --9

A Do they have a swimming pool, too?10

Q Yes, they have a swimming pool, too, and depending11

upon the nature of any fencing, that would be something that12

would be relatively easy to jump into.13

A I actually had never observed their swimming pool,14

and no member of that family has stepped forward to be worried15

about liability there.16

Q There is some serious illness over there. They're17

not getting to all these meetings.18

A Okay.19

Q But I did speak to them about this.20

A Okay.21

Q The air pollution response that you gave did not22

include the fact that -- we don't need to argue about whether23

eight is five or not, but five-day-a-week use rather than two-24

days-a-week use is a significant increase. I thought I was being25
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fanciful when I first raised the issue, but last Thursday I was1

out in my backyard at 20 minutes after 10:00 when the2

Psychoanalytic Society meeting broke up, and I had to go back3

indoors because of the smell of catalytic converters.4

A Uh-hum.5

Q I have only one question with respect to the6

covenant, and I don't know whether you would prefer that Ms.7

Prince address that issue.8

A May I just address one thing --9

Q Sure.10

A -- about the cars? The reason I feel that it has11

been a very fair statement to say that in some ways is an12

improvement is that our daytime faculty traffic is a little13

different, but not that different, from their daytime office14

users, and then they do have their meetings, which, as you just15

stated, break up late, come on the Saturdays, and on those dates16

I believe the parking lot is completely filled at all times.17

Q Normally.18

A So covenant question?19

Q Yes. I briefly went over the language on that, and20

it has the standard indication that the covenant extends to21

successors and assigns. Does that include subsequent buyers of22

the properties?23

A Of your property.24

Q So that's included under the context of the25
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assigns?1

A Yes.2

Q Okay, and that would convey further on to other3

people in the event the house was sold every two years into4

perpetuity?5

A It goes with the land.6

Q All right.7

MR. SKRIVSETH: I don't believe I have any further8

questions.9

CHAIRPERSON GRIFFIS: Thank you very much, sir.10

Ms. Prince, any redirect?11

MS. PRINCE: No redirect.12

CHAIRPERSON GRIFFIS: Well, then, it's 6:50. Yes,13

Mr. Finney?14

MR. FINNEY: Can I ask a procedural question, Mr.15

Chairman?16

CHAIRPERSON GRIFFIS: I would love it, but I would17

absolutely need you to come up and speak into the microphone.18

I'm sorry to have you move to and fro. Otherwise --19

MR. FINNEY: In public speaking, I don't carry; I20

just don't understand.21

CHAIRPERSON GRIFFIS: You do carry, absolutely,22

sir, but for total clarification, as I said in my opening, you23

have to speak into the mike to get on the record.24

MR. FINNEY: A procedural question.25
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CHAIRPERSON GRIFFIS: Yes.1

MR. FINNEY: When we resume on the 21st of May --2

CHAIRPERSON GRIFFIS: Yes.3

MR. FINNEY: -- in the afternoon --4

CHAIRPERSON GRIFFIS: Correct.5

MR. FINNEY: -- what will be the order of6

presentations? In other words, who will be talking?7

CHAIRPERSON GRIFFIS: Fabulous question. Why don't8

we walk through what we've accomplished today, and then walk9

through the entire -- well, the next couple of steps for the10

afternoon of the 21st of May.11

MR. FINNEY: Correct.12

CHAIRPERSON GRIFFIS: Obviously, the first thing13

that we'll pick up in the afternoon of the 21st of May will be14

the continuing of the cross examination of the witnesses of the15

applicant. So we will go through the four others that are left.16

All four parties will do that.17

After that, we will hear from the ANC. No, we'll18

actually hear from the Office of Planning. We'll go through19

government reports, including the ANC, which will present their20

findings and memo, and any other case information from the ANC.21

Then we will go to parties -- we have none --22

persons in support. Then we will hear from persons and parties23

in opposition, and then we will go to rebuttal, and then we will24

have closing.25
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MR. FINNEY: Where does the ANC fit into that?1

CHAIRPERSON GRIFFIS: A good question, and let me2

run down again. I would imagine after -- well, on the 21st we3

will start with the cross examination of all the witnesses of the4

applicant, and then we will go to the ANC and government reports.5

MR. FINNEY: As an elected body, we will precede,6

though, the agencies?7

CHAIRPERSON GRIFFIS: I'm sorry, say it again?8

MR. FINNEY: I am just talking --9

CHAIRPERSON GRIFFIS: I'll repeat what you say into10

the record, so you don't need to keep getting up and down.11

MR. FINNEY: I was just wondering whether the ANC12

comes after government agencies or, as an elected body, precedes13

them?14

CHAIRPERSON GRIFFIS: Our standard procedure, it15

comes after.16

MR. FINNEY: I thought that would be the case.17

CHAIRPERSON GRIFFIS: Uh-huh.18

MR. FINNEY: Yes.19

CHAIRPERSON GRIFFIS: I'm sorry, go ahead.20

COMMISSIONER MITTEN: I was just going to say you21

might want to remind individuals and organizations --22

CHAIRPERSON GRIFFIS: Oh, fine, right. Ms. Mitten23

brings up a good point of reminder, as we go through the24

testimonies, we will be allotting individuals three minutes to25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

324

give testimony. We will be allotting organizations, as they come1

in, five minutes. The ANC has no limit in their time.2

Government agencies also have no limit. That doesn't mean you3

need to use all that time. Cross examination, of course, has no4

limit, and Board questions have no limit.5

So, with all those no limits, obviously, it is hard6

to predict exactly the amount of time that this stretches, but as7

individuals and organizations preparing testimony, it would be8

obviously important to have that time limit, and we will accept9

any written submissions that are attendant to the testimony10

given.11

MEMBER ETHERLY: And, Mr. Chair, just for12

individuals who may be listening, as far as organizations and13

individuals, that is for organizations and individuals who are14

not parties --15

CHAIRPERSON GRIFFIS: Correct.16

MEMBER ETHERLY: -- I understand. So, obviously,17

you heard a lot of discussion today about party status because it18

is an important part of the process, but there continues to be an19

opportunity for individuals who did not receive party status to20

weigh in on the record. So I just wanted to make that21

clarification.22

CHAIRPERSON GRIFFIS: Good, right.23

MEMBER ETHERLY: Thank you.24

CHAIRPERSON GRIFFIS: And, also, the parties that25
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are presenting their cases will be allotted the division of three1

ways, or four.2

MR. FINNEY: One more procedural question.3

CHAIRPERSON GRIFFIS: You know what, before we4

disband, I'm just going to have you sit up here in case there's5

other questions.6

(Laughter.)7

MS. PRINCE: And, Mr. Griffis, I do have one8

question also after Mr. Finney.9

MR. FINNEY: As you gather, I felt sort of left out10

on some of the information that is going back and forth here.11

Can I get a copy of the transcript of today's hearing?12

CHAIRPERSON GRIFFIS: Yes. Now, technically, there13

might be some problems in terms of when the transcript is14

actually available, and we went through this this morning. I15

have no knowledge of how this works, but it would take about16

three weeks, three to four weeks before the testimony is actually17

delivered to this office.18

This office does not provide copies of testimony.19

It has it available for copies to be made. So I would imagine20

that it would be ready prior to the 21st, but you're going to21

have to check with this office, the Office of Zoning that is, in22

terms of when it is available.23

MR. FINNEY: All right, thank you, sir.24

CHAIRPERSON GRIFFIS: Sure.25
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MR. FINNEY: May I leave now?1

CHAIRPERSON GRIFFIS: No. No, sit, relax.2

(Laughter.)3

Ms. Prince, other questions?4

MS. PRINCE: One final remark: Mrs. Bradley has5

really been down in the trenches daily working on this6

application. She has attended every community meeting with one7

exception. She has attended virtually every individual neighbor8

meeting, every discussion, read every email. So if the Board has9

any questions for her today, I would just urge you to ask those10

questions.11

I am not marginalizing our Head Master, Peter12

Barrett. He is very capable of answering almost anything, but in13

some rare instances Katherine may provide the more detailed14

answer.15

CHAIRPERSON GRIFFIS: Good advice. How long are16

you out of town?17

MS. BRADLEY: You've chosen the one week of the18

entire spring that I will not be available, the week of May 21st.19

CHAIRPERSON GRIFFIS: Okay.20

MS. BRADLEY: I will be back here on Thursday21

night. That's a Tuesday.22

CHAIRPERSON GRIFFIS: Okay. All right, well, Board23

members, are you prepared with questions for Ms. Bradley at this24

time?25
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COMMISSIONER MITTEN: I don't have any questions1

for Mrs. Bradley.2

MEMBER ETHERLY: No questions for Mrs. Bradley, Mr.3

Chairman. I think cross examination pulled out some of the key4

issues that were raised in her direct testimony.5

We'll just note for the record, obviously, we6

appreciate the time and the commitment that Board members,7

especially Chairs of organizations, spend in relationship to the8

project. Obviously, there's considerable community concern about9

where this application may or may not be heading, but I think10

most of us would probably agree that at the very least there has11

been a willingness to dialog in some way around some of the12

concerns. So we appreciate your time.13

CHAIRPERSON GRIFFIS: Thank you.14

MEMBER ETHERLY: Thank you, Mr. Chairman.15

MS. BRADLEY: And I apologize to the Commission16

that I am not available on that date.17

CHAIRPERSON GRIFFIS: Okay, and we understand that.18

I think we can get clarification. If there are any19

procedural questions of where you were and who you talked to, I20

think Ms. Prince may be able to tell us that. Quite frankly, if21

we have questions that come up that can't be answered and you can22

answer them, we'll have them submitted in writing or we will have23

that at another time, if we continue this beyond the 21st.24

So, that being said, what other items do we need to25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

328

clarify?1

MR. FINNEY: I'm sorry to be such a pest. Do you2

expect the hearings to be concluded on May 21?3

CHAIRPERSON GRIFFIS: I have no idea.4

(Laughter.)5

As I indicated in terms of giving the time, the6

amount of time that we have no control over is, one, the ANC's7

time, which is not limited; the other government agencies, but,8

most importantly, in cases like this, as you saw today, cross9

examination, which is a very important legal process in any of10

these proceedings, I cannot control the amount of time available.11

With the four parties in question, that will be lengthy. So my12

estimation at this point, we will go beyond the 21st.13

MR. FINNEY: We're butting into vacation season.14

CHAIRPERSON GRIFFIS: Do we get vacations?15

(Laughter.)16

MEMBER ETHERLY: But, Mr. Chairman, also in17

response to Mr. Finney's question, obviously, as we move forward,18

there continues to be an opportunity for all interested parties19

and members to continue to talk around the issues that are20

outstanding in this application. So don't feel as though your21

work pauses from now until the 21st. Please continue to dialog22

among yourselves. I'm sure my colleagues would be very23

appreciative of continuing efforts to address some of the matters24

that have been raised today.25
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CHAIRPERSON GRIFFIS: Yes, I don't think that can1

be said more -- that can be said a hundred times because I think2

that is a very important point, is using the time we have until3

the 21st to resolve any questions. We don't need to have the4

battles here. If things can be answered outside of this hearing,5

all the better for everyone involved. So thank you very much,6

Mr. Etherly, for bringing that up.7

Also, Mr. Finney, going back to your piece, summer8

is coming, and I think we're going to be very well aware of that.9

Also, this Board has, and takes very seriously, continuing cases10

very closely to the starting dates and finish them as quickly as11

possible. We obviously run into great problems with that. That12

is what delayed us this morning, was we continued a continuation13

of a case. So we keep that strongly in mind, and we don't take14

this longer than it has to or on more days than it has to.15

So what else do we have?16

MS. SANSONE: Mr. Chairman?17

CHAIRPERSON GRIFFIS: Yes?18

MS. SANSONE: One item that I think the Board will19

want to hear is the report from DDOT, following OP's report, on20

the 21st, in terms of what will be presented that day, the21

traffic report.22

CHAIRPERSON GRIFFIS: Yes.23

SECRETARY PRUITT: Additionally, Mr. Chair, I24

believe the applicant will be serving the new noise report on all25
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the parties, so that they will have that prior to the next1

meeting, and we will also receive a copy of it. Is that correct?2

CHAIRPERSON GRIFFIS: The noise report is going to3

be served on all parties?4

MS. PRINCE: Absolutely.5

CHAIRPERSON GRIFFIS: Right, okay.6

COMMISSIONER MITTEN: Mr. Chairman, along that line7

of additional submissions, we heard mention today made of the8

more definitive carpool plan. So if we could get that and give9

the parties the opportunity to --10

CHAIRPERSON GRIFFIS: Oh, right, yes, good point.11

Okay, other information that we're looking for on12

the 21st?13

COMMISSIONER MITTEN: Well, there was also sort of14

this revision on the fly of the proposed conditions when Mr.15

Lovendusky was asking his cross examination questions. So16

perhaps a revised Exhibit R would be appropriate as well.17

MS. PRINCE: I would suggest we revise the Office18

of Planning conditions.19

CHAIRPERSON GRIFFIS: Yes, and I was thinking that20

as we got into that, as we always do --21

COMMISSIONER MITTEN: I just don't want to lose22

track of all that has been proffered.23

CHAIRPERSON GRIFFIS: Indeed. Okay. Well, I've24

taken notes on the additions to the submissions at this point,25
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because it didn't seem exhaustive, but if we do get other pieces,1

we'll have to have re-submissions on that.2

Other information?3

SECRETARY PRUITT: Mr. Chair, for clarification, I4

just want to be sure. The applicant will provide the revised5

traffic plan, revised conditions, and additional information on6

the sound, noise report?7

CHAIRPERSON GRIFFIS: Right, the carpool is what8

you mean by the traffic plan?9

SECRETARY PRUITT: Traffic, yes.10

CHAIRPERSON GRIFFIS: Okay.11

SECRETARY PRUITT: And that will be served on12

everyone?13

MR. FINNEY: On all parties?14

SECRETARY PRUITT: On all parties?15

CHAIRPERSON GRIFFIS: Yes.16

A moment to see if we've lost anything in the17

details. Anything further?18

(No response.)19

Then we can bid you all farewell this evening.20

Thank you for your patience with this Board, and we will see21

most, if not all, of you on the 21st of May, 2002.22

This concludes, of course, the 16 April 2002 Board23

of Zoning Adjustments afternoon session.24

(Whereupon, at 7:05 p.m., the hearing was25
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concluded, to reconvene on Tuesday, May 21, 2002.)1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23


